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INTRODUCTION

This Article was written for a Symposium entitled Lawyers as Conservators: Will 21st Century Business, Regulatory, and Educational Challenges Destroy the Lawyer's Role as Guardian ofLegal Institutions and the
Rule ofLaw?'
This is a broad topic, and there are many excellent ideas one could
adopt, some of which have been addressed by other conference presenters. I
* Harvey A. Feldman Distinguished Faculty Scholar and Professor of Law, Penn
State Dickinson School of Law. The Author can be reached at LTerry@psu.edu. The Author
would like to dedicate this article to the memory of her father Bob Terry.
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http://www.law.msu.edullawyers-conservators/ (last visited Mar. 10, 2012); LAWYERS AS
CONSERVATORS: WILL 21ST CENTURY BusINESS, REGULATORY, AND EDUCATIONAL
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have a number of ideas responsive to this topic, one of which is that the
legal profession generally, and the U.S. specifically, should develop "regulatory objectives" for the legal profession, which is something included in
the 2007 U.K. Legal Services Act. 2 In my view, this is a critical step in order to maintain the legal profession's vital role in maintaining the rule of
law.' This Article, however, proposes a different idea, which is the need for
the legal profession to create the infrastructure to allow lawyer regulators
from around the world to regularly exchange ideas and information and
discuss issues with one another. Part I of this Article begins by noting the
absence of a global umbrella organization for legal regulators. Part II explains that there are global umbrella organizations in other regulated fields.
Part III posits that lawyer regulators not only need the infrastructure that a
global umbrella organization could provide, but that they would welcome
such an organization. Part IV explores how such an organization might be
structured and the issues that would need to be resolved.
I. WHY THERE IS A NEED: THERE ISN'T A GLOBAL UMBRELLA
ORGANIZATION FOR LAWYER REGULATORS

As a starting matter, it is worth noting that in different countries, the
legal profession is regulated in different ways.4 Thus, in some countries, it
will be legislatures that regulate lawyers, whereas in other countries, such as
the U.S., it will be the courts, and in still other systems, it may be a bar association.' Some countries will have a single regulator that handles admission (entry) issues and discipline issues and that also adopts the relevant
rules of conduct.6 In other countries, such as the U.S., there may be separate
"front-line" regulators for these differing stages of lawyer regulation.' In
2. See Legal Services Act of 2007, c. 29, § I (Eng.), available at
http://www.legislation.gov.uk/ukpga/2007/29/pdfs/ukpga 20070029_en.pdf.
3. See Laurel S. Terry, Steve Mark & Tahlia Gordon, Adopting Regulatory Objectives for the Legal Profession, 80 FORDHAM. L. REV. 2685 (2012) [hereinafter Terry et al.,
Regulatory Objectives].
4. See Laurel S. Terry, Steve Mark & Tahlia Gordon, Trends and Challenges in
Lawyer Regulation: The Impact of Globalization and Technology, 80 FORDHAM L. REV.
2661, 2667-74 (2012) (explaining some of the various different ways in which lawyers are
regulated) [hereinafter Terry et al., Trends in Lawyer Regulation].
5. Id. at 2664-67.
6. Id. at 2664.
7. Id. at 2664-67. In most U.S. states, for example, the highest court in that state is
responsible for adopting the rules of conduct that govern lawyer behavior. See Center for
Professional Responsibility, A.B.A, http://www.americanbar.org/groups/professional res
ponsibility.html (last visited Apr. 4, 2012). However, even if a particular Court has adopted
the rules of admission that apply to lawyers and the disciplinary rules, that Court may have
delegated to a separate agency the responsibility of implementing and administering those
admission and discipline rules. See Bar Associations and Disciplinary Authorities, NAT'L
ORG. OF B. COUNS., http://nobc.org/Bar Associations and DisciplinaryAuthorities.aspx
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addition to these differences, it is perhaps misleading to speak of "lawyer
regulation" because that assumes that there is a single unified legal profession within a jurisdiction and that one can use the term "lawyer" to refer to
this profession.
Despite these terminology difficulties, it is clear that in many, if not
most countries, lawyers are a regulated profession, and there are entities
responsible for this regulation. The thesis of this paper is that there needs to
be a mechanism-which does not currently exist-for these regulators to
communicate with one another.
It is true that there already are several different global lawyer organizations, and some of these organizations include lawyer regulators among
their members. The International Bar Association (IBA), for example, describes itself as "the world's leading organisation of international legal practitioners, bar associations and law societies."' One of the IBA's entities is
the Bar Issues Commission, which provides a forum for discussion of the
IBA's member organizations.'o Some of these IBA members include lawyer
regulators (or their umbrella organizations)."
Although the IBA provides a forum for lawyer regulators to meet and
discuss issues, the IBA is not primarily a lawyer regulator organization."
Thus, it does not meet this Author's definition of a global umbrella organization for lawyer regulators.
The Union Internationale des Avocats (UIA) is another global legal
profession organization.13 Similar to the IBA, the UIA has both institutional
members and individual lawyer members.14 Although its conferences and
(last visited May 15, 2012); About Us, NAT'L CONF. B. EXAM'RS, http://www.ncbex.org/ (last
visited Apr. 4, 2012). Both of these websites aggregate information about the relevant admissions and disciplinary authority in each U.S. state.
8. See Terry et al., Trends in Lawyer Regulation, supra note 4, at 2267.
9. About the IBA, INT'L B. Ass'N, http://www.ibanet.org/About-theIBA/
About the IBA.aspx (last visited Apr. 4, 2012).
10. Id.
11. See IBA Member Organisations in Europe, INT'L B. Ass'N,
http://www.ibanet.org/barassociations/BIC Europe.aspx (last visited Apr. 4, 2012) (showing
Member Bars, including some like the German BRAK, which is an umbrella organization for
regulators; some such as the German DAV, which is a representational bar; and some such as
the Danish Bar and Law Society, which is primarily a regulator).
12. See About the IBA, supra note 9 (explaining that the IBA accomplishes its objectives, inter alia, by endeavoring to supply "[s]ervices for individual lawyer members through
its divisions, committees and constituents"); Legal PracticeDivision Home, INT'L B. Ass'N,
http://www.ibanet.org/Committees/Divisions/Legal Practice/home.aspx (last visited Apr. 4,
2012).
13. See generally UNION INTERNATIONALE DES AVOCATS, http://www.uianet.org (last
visited Apr. 4, 2012).
14. See What is the UIA?, UNION INTERNATIONALE DES AvocATS,
http://www.uianet.org/jsp/qquia/qquia.jsplocale=en (last visited Apr. 4, 2012) ("Today, the
UIA is an association open to all lawyers of the world, made up of both general and specialist
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work sometimes address issues that are of interest to lawyer regulators," it
is not primarily an organization of lawyer regulators.
A third global lawyer organization is the International Law Association (ILA).16 The ILA was founded in Brussels in 1873 and has as its objectives "the study, clarification and development of international law, both
public and private, and the furtherance of international understanding and
respect for international law."" ILA membership is open to anyone interested in international law; the majority of ILA members join through the various regional branches, such as the U.S. branch of the ILA." Although the
ILA permits institutional and organization membership," lawyer regulators
do not appear to be the primary institutional members.20 The ILA has
weighed in on some issues of interest to lawyer regulators,2 ' but this is not
its primary focus. Accordingly, it should not be viewed as a global umbrella
organization for lawyer regulators.
In addition to these three global lawyer organizations, there are several
more specialized global lawyer organizations. These organizations include,
for example, the International Association of Prosecutors,22 the International
Association of Law Schools,23 and the International Institute of Law Associ-

practitioners, counting more than 200 bar associations, organisations or federations (representing nearly two million lawyers) as well as several thousand individual members from
over 110 countries." (emphasis omitted)).
15. See id.
16. See generally INT'L L. Ass'N, http://www.ila-hq.org/ (last visited Apr. 4, 2012).
17. About Us, INT'L L. Ass'N, http://www.ila-hq.org/en/about-us/index.cfm (last
visited Apr. 4, 2012).
18. See
Joining
the
ILA,
INT'L
L.
Ass'N,
http://www.ilahq.org/en/joining the ila/index.cfm (last visited Apr. 4, 2012); American Branch, INT'L LAW
Ass'N, http://www.ila-hq.org/en/branches/index.cfn/bid/1 (last visited Apr. 4, 2012).
19. See INT'L L. Ass'N, CONSTITUTION OF THE ASSOCIATION § 4 (2010), available at
http://www.ila-hq.org/download.cfm/docid/30692D54-747F-4D66-B9F8E5CO8F69F3AF.
20. See id. (listing institutional members, which included law schools but no lawyer
regulators).
21.
See Int'l L. Ass'n, The Hague Principles on Ethical Standardsfor Counsel
Appearing before International Courts and Tribunals (Sept. 27, 2010), available at
http://www.ila-hq.org/download.cfm/docid/90B5OC71-23D6-4366-B5E488C89D96559A.
22. See INT'L Ass'N PROSECUTORS, http://www.iap-association.org/ (last visited May
15, 2012). The International Association of Prosecutors "is the only worldwide organization
of prosecutors. It was established in 1995 and now has more than 130 organizational members from over 90 different jurisdictions, representing every continent, as well as many individual members." James Hamilton, Welcome from the President,INT'L Ass'N PROSECUTORS,
http://www.iap-association.org/default.aspx (last visited Apr. 4, 2012).
23. See Home, INT'L Ass'N L. SCHS., http://www.ialsnet.org/ (last visited May 15,
2012). According to its webpage, the IALS
is a non-profit organization founded in 2005 with a membership of educational institutions, associations, and legal educators from throughout the world. Its members are committed to the proposition that the quality of legal education in any so-
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ation Chief Executives (ILLACE).24 Of these, IILACE comes closest to an
umbrella organization for lawyer regulators. The goals of IILACE include
promoting discussion among bar associations around the world.25 Although
ILACE includes the Chief Executives of some lawyer regulatory organizations, it also includes organizations that represent rather than regulate lawyers.26 Thus, it is not truly an organization for lawyer regulators.
In addition to these global organizations related to the legal profession, there are a number of regional legal profession organizations, including some whose primary membership consists of lawyer regulators. One of
the leading examples of a regional organization is the National Organization
of Bar Counsel (NOBC), which is an organization of those who prosecute
lawyer discipline violations.27 Although the NOBC is primarily a U.S.-based
organization, it includes members from Australia and Canada.28 Another
regional organization of lawyer regulators is the Conference of Regulatory
ciety is improved when students learn about other cultures and legal systems and
the diverse approaches to solving legal problems employed in those legal systems.
Id.
24. See INT'L INST. L. Ass'N CHIEF EXECUTIVES, http://www.iilace.org/Main/ (last
visited Apr. 4, 2012).
25. See About, INT'L INST. L. Ass'N CHIEF EXECUTIVES, http://www.iilace.org/about
default.aspx (last visited Apr. 4, 2012). IILACE explains its goals as follows:
ITLACE provides a focused forum for exchange of views and information of common interest of local, national and international executive officers of law societies
and bar associations.
The purposes of ILACE are to:
(a) Facilitate the exchange of views and information between members on key issues affecting law associations, being law societies and bar associations; and develop a network for communication among chief executive officers of law societies
and bar associations.
(b) Promote and defend the status and interests of the legal profession, law associations and the rule of law.
(c) Hold periodic forums for discussion of matters of mutual interest.
Id.
26. See Member Organizations, INT'L INST. L. Ass'N CHIEF EXECUTIVES,
http://www.iilace.org/members/links.aspx (last visited Apr. 4, 2012). The U.S. members, for
example, include the ABA, which is a representational bar, and the Washington State Bar,
which is an "integrated" or regulatory bar. Id. For additional information on the meaning of
U.S. "integrated" bars, see Terry et al., Regulatory Objectives, supra note 3, at 2719-20. For
additional information on the distinction between lawyer regulatory entities and lawyer representational entities, see id.at 2719 n. 179. See also Laurel S. Terry, The European Commission ProjectRegarding Competition in ProfessionalServices, 29 Nw. J. INT'L L. & Bus. L.,
68-70 (2009) [hereinafter Terry, European Commission Project] (discussing the interest of
EU and other antitrust authorities in issues related to representational and regulatory bar
associations).
27. See NAT'L ORG. B. COUNS., http://nobc.org/ (last visited Apr. 4, 2012).
28. Id. ("The National Organization of Bar Counsel (NOBC) is a non-profit organization of legal professionals whose members enforce ethics rules that regulate the professional conduct of lawyers who practice law in the United States, Canada and Australia.").
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Officers (CORO), which includes all of the regulatory bodies in Australia
and New Zealand.2 9
After the NOBC and CORO, the Council of Bars and Law Societies of
Europe (CCBE) may come closest to a regional organization of lawyer
regulators, but its members include representational bars as well as regulatory organizations.30 Other examples of regional legal profession organizations that do not consist of lawyer regulators include the European Law
Faculties Association3 ' and the European Higher Education Association
(formerly known as the Bologna Process).32 One can also consult the European Union E-Justice Portal for links to lawyer organizations.
Although there are no global organizations exclusively for lawyer regulators and there are few regional organizations, there are a number of domestic or national organizations that bring together lawyer regulators from
within that particular jurisdiction. For purposes of this Article, it is perhaps
noteworthy that some of these national organizations deliberately try to expose their members to international perspectives. For example, in the United
States, the National Center for State Courts has an international division that
actively engages with judges, courts, lawyers, and legislatures around the
world.34 The Conference of Chief Justices, which receives its administrative
support from the National Center for State Courts, has several committees
that regularly address international developments and that periodically meet
with foreign regulators and others.33 The National Conference of Bar Examiners regularly includes in its annual meetings information about policies
and practices elsewhere in the world. 6
29. See Members, CONF. REG. OFFICERS (CORO), http://www.coro.com.au
/index.php ?option= comcontent&view=article&id=47&Itemid=54 (last visited Apr. 4,
2012).
30. See Introduction, COUNCIL Bs. & L. Soc'vs OF EUR., http://www.ccbe.eu
/index.php?id= 12&L=0 (last visited Apr. 4, 2012).
31. See EUR. L. FAC. Ass'N, http://www.elfa-afde.eu/ (last visited Apr. 4,2012).
32. See generally BOLOGNA PROCESS-EUROPEAN HIGHER EDUC. AREA,
http://www.ehea.info/ (last visited Apr. 4, 2012). For additional information on the Bologna
Process which led to the European Higher Education Area, see Laurel S. Terry, The Bologna
Process and Its Impact in Europe: It's So Much More than Degree Changes, 41 VAND. J.
TRANSNAT'L L. 107 (2008) [hereinafter Terry, Bologna Process]; Laurel S. Terry, The Bologna Process and Its Implicationsfor US. Legal Education, 57 J. LEGAL EDUC. 237 (2007).
33. See
generally
E-JUSTICE
PORTAL,
https://ejustice.europa.eu/home.do?plang-en&amp;action=home (last visited Apr. 4, 2012).
34. See generally NAT'L CTR. FOR ST. CTs. INT'L, http://www.ncscinternational.org/
(last visited Apr. 4, 2012).
35. See Laurel S. Terry et al., TransnationalLegal Practice [2006-07], 42 INT'L
LAW. 833, 848-49 (2008).
36. See Agenda for Plenary Meeting in Seattle, Washington, Nat'l Conf. B. Exam'rs
(Apr. 2005) (on file with author) [hereinafter Plenary Meeting in Seattle]; Agenda for Plenary Meeting in Baltimore, Maryland, Nat'l Conf. B. Exam'rs (Apr. 2009) (on file with author)
[hereinafter Plenary Meeting in Baltimore] (panelists included speakers from Australia and
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Although the NCBE, the CCJ, and the NOBC might be viewed as the
primary umbrella organizations in the U.S. for lawyer regulators, they are
not the only U.S. domestic organizations that have incorporated an international focus. In the U.S., the federal courts have a regulatory role vis-a-vis
the lawyers that appear before them. The Federal Judicial Center, which is
one of the umbrella organizations for the federal courts, has an active international section." The American Bar Association Rule of Law Initiative,
which is now known as ROLI and which previously was known as CEELI,
is another entity that seeks to promote global dialogue." It has prepared
"Reform Indexes" on a number of topics, including legal education, legal
profession, prosecutorial, and judicial reform." Other countries have similar
national organizations that periodically or regularly engage with their counterparts in other countries.40
As this brief summary has shown, there are a number of global and regional organizations that bring together members of the legal profession or
include lawyer regulators among their members. None of these organizations, however, has as its focus serving as a global umbrella organization for
lawyer regulators.
II.

PRECEDENTS EXIST FOR CREATING A GLOBAL REGULATOR
UMBRELLA ORGANIZATION

Although there is no global umbrella organization for lawyer regulators, other types of regulators have created global umbrella organizations.
These global umbrella organizations help promote communication and understanding among regulators who may face similar issues and may sometimes need to cooperate with one another.
One example of this type of global umbrella organization is the International Organization of Securities Commissions (IOSCO).4 1 Because secuIreland and the Peking University School of Transnational Law and a session on Trends in
International Practice); Agenda for Plenary Meeting in Savannah, Georgia, Nat'l Conference
of Bar Exam'rs (Apr. 2012) (on file with author) [hereinafter Plenary Meeting in Savannah].
37. See International Judicial Relations, FED. JUD. CTR., http://www.fjc.gov/ijr/
home.nsf/page/overview (last visited Apr. 4, 2012).
38. See About the ABA Rule of Law Initiative, A.B.A. RULE L. INITIATIVE,
http://apps.americanbar.org/rollabout/ (last visited Apr. 4, 2012).
39. See Publications and Assessments, A.B.A.
RULE L. INITIATIVE,
http://apps.americanbar. org/rol/publications.shtml (last visited Apr. 4, 2012).
40.

See FED'N L. Soc'vs CAN. BEYOND OUR BORDERS: IDENTIFYING OUR ROLE WITH

DEVELOPING BARS, SEMI-ANN. CONF. (2010) (including materials from the National Judicial
Institute Global Reach, Canadian Bar Association International Development Committee;
Department of Justice Canada, International Legal Programs Section, and the IBA) (on file
with author).
41.

See

General

Information,

INT'L

http://www.iosco.org/about/ (last visited Apr. 4, 2012).

ORG.

SEC.

COMM'NS.,
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rities are regulated in many different ways around the world, there are differences among IOSCO members.42 Despite differences with respect to who
in a particular jurisdiction regulates securities and differences in the content
of that regulation, IOSCO Members have found it useful to join together so
that they can benefit from their commonalities. The IOSCO explains its
goals as follows:
* to cooperate in developing, implementing and promoting adherence to internationally recognised and consistent standards of regulation, oversight and enforcement in order to protect investors, maintain fair, efficient and transparent markets,
and seek to address systemic risks;
* to enhance investor protection and promote investor confidence in the integrity
of securities markets, through strengthened information exchange and cooperation
in enforcement against misconduct and in supervision of markets and market intermediaries; and
* to exchange information at both global and regional levels on their respective
experiences in order to assist the development of markets, strengthen market infrastructure and implement appropriate regulation. 43

The IOSCO has its roots in an inter-American regional association that
was first created in 1974." In 1983, eleven securities regulatory agencies
from North and South America decided to create a global cooperative
body.45 In 1984, these eleven regulators were joined by securities regulators
from France, Indonesia, Korea, and the United Kingdom. 46 In 1986, the
IOSCO members had their first meeting outside the Americas and decided
to establish an IOSCO Secretariat.47 Today, the IOSCO is the primary international cooperative forum for securities market regulatory agencies. 48 Its

42. See Membership Categories and Criteria, INT'L ORG. SEC. COMM'NS.,
http://www.iosco.org/about/index.cfm?section-membership (last visited Apr. 4, 2012):
[The ordinary membership] category is open to a securities commission, or a similar government or statutory regulatory body that has primary responsibility for securities regulation in its jurisdiction.
If there is no governmental, or statutory, regulatory body in a jurisdiction then a
self-regulatory body, such as a stock exchange, in that jurisdiction is eligible for
ordinary membership of IOSCO. However, the ordinary membership of a selfregulatory body admitted to IOSCO will lapse if a governmental regulatory body
from the same jurisdiction becomes the ordinary member for that jurisdiction.
Id.; see also Ordinary Members of IOSCO, INT'L ORG. SEC. COMM'NS.,
http://www.iosco.org/lists/displaymembers.cfm?memlD=1&orderBy-none
(last visited
Apr. 4, 2012).
43. GeneralInformation, supra note 41.
44. IOSCO Historical Background, INT'L ORG. SECURITIES COMMISSIONS,
http://www.iosco.org/aboutlindex.cfm?section=background (last visited Apr. 4, 2012).
4 5. Id.
46. Id.
47. Id.

48. Id.
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members are drawn from, and regulate, more than 100 jurisdictions. 49 Indeed, IOSCO members regulate more than ninety-five percent of the
world's securities markets."
Over the course of its twenty-five plus years of existence, the IOSCO
has expanded its work agenda. In the beginning, its primary focus was encouraging communication and cooperation."' Since that time, it has gradually expanded its efforts:
* "In 1998 [it] adopted a comprehensive set of Objectives and Principles of Securities Regulation (IOSCO Principles), which is recognized
as the international regulatory benchmarks for all securities markets." 52
* "In 2002 [it] adopted a multilateral memorandum of understanding
(IOSCO MMoU) designed to facilitate cross-border enforcement and
exchange of information among international securities regulators."
* "In 2003 [it] endorsed a comprehensive methodology (IOSCO Principles Assessment Methodology) that enables an objective assessment
of the level of implementation of the IOSCO Principles in the jurisdictions of its members and the development of practical action plans to
correct identified deficiencies."54
* "Then in 2005 [it] endorsed the IOSCO MMoU as the benchmark
for international cooperation among securities regulators and set-out
clear strategic objectives to expand the network of IOSCO MMoU signatories."
The IOSCO Principles and the MMoU are now viewed as the "primary instruments in facilitating cross-border cooperation, reducing global systemic risk, protecting investors and ensuring fair and efficient securities
markets.""
Although IOSCO Members have agreed that IOSCO Members should
use the organization's Principles and comply with the MMoU, securities
regulators are not required to belong to the IOSCO nor are they required to
use the MMoU." Nevertheless, after more than twenty years of cooperation
49. Id
50. Id.
51. Id.
52. Id.
53. Id
54. Id.
55. Id.
56. Id.
57. See Membership Categories and Criteria,supra note 42 ("Applicants for ordinary and associate membership with primary responsibility for securities regulation need to
apply to become signatories to the IOSCO MMoU and will need become signatories to it as a
condition of being accepted as an IOSCO member.").
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and communication, IOSCO members decided that they wanted to use the
MMoU as the benchmark for evaluating international cooperation." This
example thus illustrates that a global umbrella organization can facilitate
communication and cooperation among regulators from around the world,
even if those regulators look and function quite differently from one another. Moreover, over time, communication and cooperation may lead to convergence in approaches.
A second example of a global umbrella organization for regulators is
the International Competition Network (ICN). The ICN describes itself as
an "informal network of established and newer" competition (antitrust)
agencies that have the common aim of addressing practical antitrust enforcement and policy issues." The ICN was established in October 2001 by
antitrust officials from sixteen different antitrust agencies." By 2008, it had
grown to 104 competition (antitrust) agencies and included representatives
from 92 jurisdictions.6 ' The ICN holds itself out as "unique as it is the only
international body devoted exclusively to competition law enforcement and
its members represent national and multinational competition authorities."62
The ICN serves a valuable function because globalization has meant that an
increasing number of antitrust investigations and merger reviews transcend
63
jurisdictional boundaries.
The ICN helps facilitate cooperation and, where it is appropriate, convergence.' Similar to the IOSCO, the ICN operates by consensus." The
ICN's work takes place in working groups that meet in person and virtually.
These groups may consist of both ICN members and nongovernmental advisors (NGAs). Members and experts convene at an annual conference and
at periodic workshops devoted to specific enforcement and policy topics. 6
The ICN addresses policy and technical issues, but it does not serve as a
forum for cooperation with respect to specific cases." It sees itself as
providing value to antitrust agencies, governments, businesses, and consumers.68
58.

Compare id. with notes 52-55, supra, which describe the IOSCO's work since it

was founded in 1983.
59. INT'L COMPETITION NETWORK, ICN FACTSHEET AND KEY MESSAGES 2 (April
2009), available at http://www.intemationalcompetitionnetwork.org/uploads/library/doc608

.pdf.
60. Id. at 5.
61. Id. at 1.
62. See About, INT'L COMPETITION NETWORK, http://www.intemationalcompetition
network.org/about.aspx (last visited Apr. 4, 2012).
63. INT'L COMPETITION NETWORK, supra note 59, at 2.
64. Id.
65. Id.
66. Id.
67. Id.
68.

Id. at 2-3.
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The ICN has produced a number of different products, including recommended practices in merger and cartel cases, case-handling and enforcement manuals, reports, templates on legislation and rules in different
jurisdictions, databases and toolkits, and workshops.' Individual ICN
Members have used these ICN products when developing their domestic
policies and practices.70 The ICN also has a partnership program that pairs
agencies with more experience with agencies that have less experience.'
The ICN has established forums in which agencies with less experience
have a forum to discuss the ICN's work products, have access to the expertise of other ICN members, share expertise, and discuss the operational
mechanisms that various agencies use.72
The ICN's work appears to have been quite useful. An ICN survey indicates that ninety-six percent of competition agencies surveyed had made
use of ICN work products and materials, and ninety-four percent had distributed them within their agency." In the future, the ICN plans to promote
exchanges of practical experience using teleconferences, web-based tools,
and workshops.74 It also hopes to foster "progress towards consensus building, cooperation and convergence toward sound competition policy and
practice, as well as better understanding of each other's laws and policies.""
Interestingly for purposes of the thesis of this paper, the ICN is a virtual network and has no formal Secretariat (administrative headquarters) or
premises." Its annual meetings are hosted by Members who volunteer.7
While the ICN does not require conformance to its policies, since this
global umbrella organization was established, there appears to be greater
convergence in antitrust authorities' policies and practices. The ICN reports
that since 2002, nearly half of the ICN member jurisdictions with merger
laws have made changes to their merger review framework to bring their
systems into greater conformity with the ICN's Recommended Practices."
69. Id. at 3, 9-13 (referencing, inter alia, the ICN Guiding Principles and Recommended Practices for Merger Notification and Review Procedures, the ICN Recommended
Practices for Merger Analysis, the ICN Handbook on Investigative Techniques for Merger
Review, and the Merger Remedies Review Report, the ICN Anti-Cartel Enforcement Techniques Manual, Recommended Practices on the Assessment of Dominance/Substantial Market Power, and Recommended Practices on the Application of Unilateral Conduct Rules to
State-Created Monopolies).
70. Id. at 8-9 (indicating that members have used ICN products when crafting their
agency guidelines and have used the ICN Merger Workbook for staff training purposes).
71. Id. at 14.
72. Id.
73. Id. at 4.
74. Id.
75. Id. at 5.
76. Id. at 6.
77. Id. at 7.
78. Id. at 11.
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These changes have not been required but presumably have been adopted
because the individual members have concluded that these changes would
improve their domestic systems." In sum, ICN members believe that it is
important to have a global umbrella organization created by regulators, for
regulators, rather than an intergovernmental organization because its "member-driven approach avoids top-down, lowest-common denominator harmonisation of competition law and policies across the world."so They also believe that the ICN's "informal nature and virtual approach avoids the administrative trappings and obligations associated with a formal intergovernmental setting.""
The International Labour Organization (ILO) provides a third example
of a global umbrella organization for regulators. It is the international organization responsible for drawing up and overseeing international labor
standards; it is a "tripartite" United Nations agency in that it brings together
representatives of governments, employers, and workers to jointly shape
policies and programs.82 It was founded in 1919 in the wake of World War
I, and in 1946, it became the first specialized agency of the United Nations." The vision underlying its founding was the premise that universal,
lasting peace can be established only if it is based on social justice, including labor issues.8 4 It also was premised on the idea that many of its ideas
could not be accomplished without collective action because a single country would be unwilling to be put at a competitive disadvantage and make
changes that other countries had not made." The ILO received the Nobel
Peace Prize in 1969.86
The ILO has four objectives: (1) "[t]o promote and realize standards,
and fundamental principles and rights at work"; (2) "[t]o create greater opportunities for women and men to secure decent employment"; (3) "[t]o
enhance the coverage and effectiveness of social protection for all"; and (4)
"[t]o strengthen tripartism and social dialogue."" The ILO seeks to accomplish these goals in various ways, including through the formulation of policies and programs to promote the ILO's goals; the development of standards
79. The ICN appears proud of the fact that its work products are not legally binding
instruments. See id. at 4.
80. Id. at 16.
81. Id. at 17.
82. About the ILO, INT'L LABOUR ORG., http://www.ilo.org/global/about-theilo/lang--en/index.htm (last visited Apr. 4, 2012).
83. Id.
84. Id.
85. See INT'L LABOUR ORG., INTERNATIONAL LABOR ORGANIZATION, available at
http://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---webdev/documents/
publication/wcms 082361 .pdf (last visited Apr. 4, 2012).
86. Id.
87. Id. at 5.
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that are accompanied by a unique system to supervise their application that
will serve as guidelines for national authorities in putting these policies into
action; an extensive program of international technical cooperation; and
training, education, research, and publishing activities to help advance these
other efforts." Its primary goal "is to promote opportunities for women and
men to obtain decent and productive work, in conditions of freedom, equity,
security and human dignity."" The ILO supports the ILO International Institute for Labour Studies in Geneva, which performs research on the issues of
concern to the ILO." It also sponsors a number of publications." The ILO
describes itself as one of the most successful multilateral agencies in fulfilling its mandate, and it observes that renewal, change, and adaptation
have been vital to its success.92 This umbrella organization is somewhat
different than the prior organizations because its membership is broader and
because it seems to focus more on enacting labor legislation and regulations
than on enforcement.93
The ILO conducts its work in several different ways. The International
Labour Conference meets annually; it is responsible for setting minimum
labor standards and establishing broad policies.94 The ILO adopts its biennial work program and budget every two years. 95 In addition to this policy
work, the ILO Conferences provide an international forum for discussion of
world labor and social problems." In contrast to the ICN, the ILO has a
Secretariat and offices in more than forty countries."
As this brief summary shows, the LO is different in many respects
than the ICN and ISOCO. It thus provides an alternative model that might
be consulted when considering whether and how to create a global umbrella
organization for legal profession regulators.
There are a number of other global umbrella organizations for regulators in addition to the IOSCO, ICN, and ILO. There is, for example, an or-

88. Id.
89. Mission and Objectives, INT'L LABOUR ORG., http://www.ilo.org/globallaboutthe-ilo/mission-and-objectives/lang--en/index.htm (last visited Apr. 4, 2012).
90. INT'L LABOUR ORG., supra note 85, at 17.
91. Id at 16.
92. INT'L LABOUR ORG., THE ILO: WHAT IT IS. WHAT IT DOES 3, available at
http://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/--webdev/documents/publication/wcms 082364.pdf (last visited Apr. 4, 2012).
93. See id at 7.
94. Id
95. Id.
96. Id.
97. Id The Secretariat is known as the International Labour Office and is based in
Geneva, Switzerland. Id; see also How the ILO Works, INT'L LABOUR ORG.,
http://www.ilo.org/global/about-the-ilo/how-the-ilo-works/lang--en/index.htm (last visited
Apr. 4, 2012).
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ganization for accounting regulators 8 and an organization devoted to international civil aviation regulators." It is beyond the scope of this Article to
identify all of the global umbrella organizations or explain how all of these
umbrella organizations operate. What is important to realize is that the concept of a global umbrella organization for regulators is not new. There are
many different regulated fields for which this type of global umbrella organization exists.'" These organizations can exist even if the members of the
organization have very different roles, structures, and functions in their
home countries. Moreover, these types of organizations can be effective
even if they do nothing more than facilitate communication so that regulators can share their experiences and expertise. It is true that the anecdotal
evidence presented in this Article seems to suggest that the longer a global
umbrella organization exists, the more likely it is that the policies and regulations of the underlying member entities will converge.'"' This, however,
does not seem to be a sufficient reason to be wary of these types of organizations, particularly if harmonization is not required. This same type of
harmonization has occurred in many areas in the U.S.O2 This convergence
may simply mean that the more information and experiences are shared, the
more the domestic regulators come to believe that a particular approach is
98. See Our Mission, INT'L FED'N ACCOUNTANTS, http://www.ifac.org/About/ (last
visited Apr. 4, 2012) ("IFAC's mission is to serve the public interest by: contributing to the
development, adoption and implementation of high-quality international standards and guidance; contributing to the development of strong professional accountancy organizations and
accounting firms, and to high-quality practices by professional accountants; promoting the
value of professional accountants worldwide; speaking out on public interest issues where
the accountancy profession's expertise is most relevant."). Unlike some of the other organizations cited in this Article, this organization does not consist primarily of regulators although regulators are among its members. See Membership, INT'L FED'N ACCOUNTANTS,
http://www.ifac.org/about-ifac/membership (last updated Nov. 16, 2011) ("IFAC is comprised of 167 members and associates in 127 countries and jurisdictions, representing approximately 2.5 million accountants in public practice, education, government service, industry, and commerce. IFAC members are professional accountancy organizations recognized
by law or general consensus within their countries as substantial national organizations."
(footnotes omitted)).
99. See ICAO in Brief INT'L Civ. AVIATION ORG., http://www.icao.int/Pages/icaoin-brief.aspx (last visited Apr. 4, 2012) ("A specialized agency of the United Nations, the
International Civil Aviation Organization (ICAO) was created in 1944 to promote the safe
and orderly development of international civil aviation throughout the world. It sets standards and regulations necessary for aviation safety, security, efficiency and regularity, as well
as for aviation environmental protection. The Organization serves as the forum for cooperation in all fields of civil aviation among its 191 Member States.").
100. See supra notes 98-99 and accompanying text.
101. See, e.g., supra notes 52-55, 70, 73.
102. See AM. L. INST., http://www.ali.org/ (last visited Apr. 4, 2012); UNIFORM L.
COMMIsSIoN, http://www.nccusl.org/ (last visited Apr. 4, 2012); The Centerfor Professional
Responsibility, A.B.A., http://www.americanbar.org/groups/professional-responsibility.html
(last visited Apr. 4, 2012).
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preferable. Thus, it is important to realize that the mere fact that a global
umbrella organization is created does not mean that domestic lawyer regulators would lose any of their authority or sovereignty.
III.

ARTICLE THESIS: LAWYER REGULATORS NOT ONLY NEED GLOBAL
INFORMATION EXCHANGE AND COOPERATION, BUT THEY WOULD
WELCOME IT

One might ask whether there is a need for, and whether lawyer regulators might be interested in, a new global lawyer regulatory umbrella organization. After all, it is a truism that all politics (and all problems) are local.
Moreover, lawyer regulators have shown a reluctance to cede regulatory
authority and sovereignty to international or global entities.'o3 Some commentators have asserted that lawyer regulators are isolated and parochial;"
if this were true, they might not be particularly interested in forming a global umbrella organization of lawyer regulators.
Despite the factors that may militate against a global lawyer regulatory
umbrella organization, I believe that not only is there a need for such an
organization, but that lawyer regulators would be very interested in creating
such an organization.
Turning first to the issue of whether there is a need for such an organization, in my view the answer to that question is a resounding "yes." There
are a number of different reasons why this is true. First, although the details
and contexts of lawyer regulation vary from jurisdiction to jurisdictioneven within a relatively homogenous country such as the United Statesmany jurisdictions face similar lawyer regulatory issues.' The rise of globalization and technology, among other things, has led to similar issues aris103. One area in which one can see this concerns the issue of potential World Trade
Organization GATS "disciplines on domestic regulation," which arguably would make national and subnational lawyer regulatory provisions reviewable for compliance with WTOlevel disciplines or regulations. See Laurel S. Terry, From GATS to APEC: The Impact of
Trade Agreements on Legal Services, 43 AKRON L. REv. 875, 952-53, 957 (2010) [hereinafter Terry, From GA TS to APEC]. Lawyer regulators and lawyer organizations havegenerally speaking-expressed some reservations regarding GATS disciplines. Id. at 955,
959-61; Laurel S. Terry, Lawyers, GATS, and the WTO Accountancy Disciplines: The History of the WTO's Consultation, the IBA GATS Forum and the September 2003 IBA Resolutions, 22 PENN ST. INT'L L. REv. 695, 728-34 (2004) [hereinafter Terry, Lawyers, GA TS, and
the WTO] (describing the IBA and other organizations' responses to the Domestic Regulation
Disciplines issue). In my view, the regulators' concerns about loss of control are understandable.
104. See Anthony E. Davis, Regulation of the Legal Profession in the United States
and the Futureof Global Law Practice,19 PROF'L LAW. 1 (2009).
105. See Terry et al., Trends in Lawyer Regulation, supra note 4; Laurel S. Terry, An
Introduction to the FinancialAction Task Force and Its 2008 Lawyer Guidance, 2010 J.
PROF. LAW. 3.
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ing in many counties. One has only to review the webpage of the ABA
Commission on Ethics 20/20,106 or the project lists for the LawWithoutWalls
initiative,' 7 to see the challenging issues that confront lawyer regulators and
to appreciate that regulators around the world face similar issues.'" Indeed,
even though the ABA 20/20 Commission and LawWithoutWalls are initiatives created in the U.S., the topics they have addressed are clearly of interest to lawyers and regulators around the world.'0 9
The second reason why lawyer regulators have a need for a global
umbrella organization is the rise of the "service providers" paradigm."o The
106. See Priorities and Initiatives, A.B.A., http://www.americanbar.org/groups/pro
fessional responsibility/abacommissionon ethics 20 20/priorities-policy.html (last visited Apr. 4, 2012). As this webpage reveals, the issues the Commission has considered include
outsourcing, alternative business structures, multijurisdictional practice, choice of law in
cross-border practice, client confidentiality and lawyers' use of technology, lawyers' use of
internet based client development tools, admission by motion, alternative litigation financing,
inbound foreign lawyer issues, and rankings. Id.
107. See generally 2011 Topic and Team Pairings, LAWWITHOUTWALLS,
http://www.lawwithoutwalls.org/201 1-topics-pairings/ (last visited Apr. 4, 2012). The 2011
projects included the following: Outsourcing; Publicly Held Law Firms & the 2007 UK
Legal Services Act; Globalization and Technological Advances in the Courtroom; Professional and Emotional Intelligence Training; Alternatives to the Billable Hour; Technology
Boom or Bust; Conflicting Global Cultures & Legal Education; Third Party Litigation Funding; Lawyers' Work Space in the Digital Age; Teaching Law Students Real Business Skills;
Finding Common Ground: Regulatory Issues Across International Borders. Id The 2012
LawWithoutWalls Team Pairings and Topics include the following: The Disaggregation of
Legal Services: A Service or Disservice to Clients?; The Global Legal Service Firms: Is It
Possible to Marry Cultures and Legal Systems?; Trickle Down Justice? Evolution in Access
to Justice for Low-Income and Vulnerable Client Populations; Publicly Held Law Firms in
the UK and Australia: The Big Bang or the Big Bust?; Transparency in International Arbitration: What's Under the Invisibility Cloak?; Ever-Increasing Law School Debt: Students
Beware or Law Schools Take Action; Lawyers Acting as Non-Lawyers and Non-Lawyers
Acting as Lawyers: What is and What Should be Considered the Unauthorized Practice of
Law?; Virtual Legal Education: Can Law Schools Span the Distance? Law School Career
Services: The Next Generation; Women in the Law: Is the Glass Ceiling Cracked, Smashed,
or Unbreakable?; Marketing Law Schools and Law Firms: Truth in Advertising or Bait and
Switch?; Alternative Courts on the Brain: Psychologically Based, But Are They Sound?;
Lawyers and Law Students: Managing Time and Stress in a 24/7/365 World. See Current
Topics and Team Pairings, LAWWITHOUTWALLS, http://www.lawwithoutwalls.org/topicspairings/ (last visited Apr. 4, 2012).
108. See Terry et al., Trends in Lawyer Regulation, supra note 4.
109. See Interview with Jonathan Goldsmith, Secretary General, Council of Bars and
Law Societies of Europe (Toronto, Aug. 9, 2011) (expressing the view that some of the ABA
20/20 hearings and materials were very much of interest in Europe); Current Participating
Schools, LAWWITHOUTWALLS, http://www.lawwithoutwalls.org/schools-and-students/ (last
visited Apr. 4, 2012) (showing that students and mentors from the U.S., Europe, Asia, and
Australia had common interests).
110. See generally Laurel S. Terry, The Future Regulation of the Legal Profession:
The Impact of Treating the Legal Profession as "Service Providers," 2008 J. PROF. LAW.
189.
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"service providers" paradigm posits that lawyers increasingly are viewed as
simply one of many different kinds of service providers."' As a result, the
traditional lawyer regulators around the world have had to respond to the
new layer of regulation and have had to determine how to make their existing regulatory structure function within the broader set of regulations (or
"soft law"), which may not take into account the ways in which lawyers
operate differently than other service providers." 2 This new paradigm also
means that lawyer regulators now share a common need to respond to initiatives of international entities."' One example of this phenomenon is the
extensive set of regulations adopted by the Financial Action Task Force
(FATF) to combat money laundering and terrorism." 4 These recommendations are directed to "'gatekeepers,"' including lawyers, and would require,
inter alia, that lawyers and others report suspicious client activity, reveal
client information, and so forth."' Despite their different histories, rules,
and contexts, lawyer regulators around the world have to respond to the
FATF recommendations and determine how the FATF recommendations
(and their implementation) fit in with the traditional lawyer regulatory structure." 6 This is a shared concern, as evidenced by the fact that the International Bar Association maintains an extensive webpage devoted to the issue."' The fact that lawyer regulators share issues in common is further
illustrated by the cooperative and collaborative work of the IBA, ABA,
CCBE, and FLSC in working together to respond to the FATF recommendations.""
Even if lawyer regulators around the world face similar issues and
thus arguably have a need for an umbrella organization similar to that used
by securities' regulators and antitrust regulators, one must still ask whether
lawyer regulators themselves recognize this need and the value that might
111. Id. at 189.
112. See id. at 209.
113. See id. at 192.
114. See FINANCIAL ACTION TASK FORCE, http://www.fatf-gafi.org (last visited Apr.
4, 2012).
115. Terry, supra note 105, at 9-10; see 2010 FATF Symposium, INT'L B. Ass'N,
http://www.anti-moneylaundering.org/20 10 FATFSymposium.aspx.
116. Terry, supra note 105, at 39.
117. See IBA Anti-Money Laundering Forum, INT'L B. Ass'N, http://www.antimoneylaundering.org/ (last visited Apr. 4, 2012).
118. See Terry, supra note 105, at 40-42; Colin Tyre, Anti-Money LaunderingLegislation: Implementation of the FATF Forty Recommendations in the European Union, 2010 J.
PROF. LAW. 69; Kevin L. Shepherd, The Gatekeeper Initiative and the Risk-Based Approach
to Client Due Diligence: The Imperative for Voluntary Good Practices Guidance For U.S.
Lawyers, 2010 J. PROF. LAW. 83; Ronald J. MacDonald, Money Laundering RegulationWhat Can Be Learnedfrom the CanadianExperience, 2010 J. PROF. LAW. 143. All of these
articles are available on the IBA's Anti-Money Laundering Forum Webpage. 2010 FATF
Symposium, supra note 115.

752

Michigan State Law Review

Vol. 2012:735

come from increased cooperation and from a global umbrella organization
of lawyer regulators. My answer to this second question is "yes." As support, I point first to the positive reaction I received from several regulators
when I mentioned this idea to them."' They recognize that they operate in a
global world. They realize that a global umbrella organization could help
lawyer regulators discuss the issues they have in common and brainstorm
about differing solutions they have considered or have adopted. The lawyer
regulators with whom I spoke also recognized that this type of an organization could also be helpful to them as they deal with specific cases. For example, it would help them determine the best ways to cooperate with respect
to lawyer licensing and discipline.
A second development that suggests there would be regulator interest
in creating a new global umbrella organization includes the efforts that
regulators have already made to promote international cross-border cooperation and communication. As noted previously, a number of lawyer regulators have gathered together in regional umbrella organizations such as the
NOBC and CORO.'20 In the U.S., some lawyer regulatory organizations that
do not officially have members from other countries have nevertheless regularly invited foreign representatives to attend their meetings, meet the U.S.
members, and exchange experiences and views. The Conference of Chief
Justices, for example, has on several occasions invited European and Australian representatives to attend their meetings. 2 ' The National Conference
of Bar Examiners regularly invites to its meeting representatives from foreign countries.' 22
U.S. regulator interest has gone beyond simply meeting their foreign
counterparts and exchanging information. The Conference of Chief Justices,
for example, has negotiated understandings with the Law Council of Australia and with the Council of Bars and Law Societies of Europe (CCBE) to
cooperate and communicate with each other with respect to lawyer discipline issues (in the case of the CCBE) and with respect to discipline and

119. See Telephone Interview with Richard Van Duizend, National Center for State
Courts (Aug. 18, 2011); Telephone Interview with Lawrence Bloom and Gene Shipp, D.C.
Bar (Aug. 25, 2011); Telephone Interview with William Smith, General Counsel Emeritus,
Georgia State Bar (Mar. 19, 2012). The Author has also heard supportive comments from
Australian and U.K. lawyer regulators.
120. See supra notes 28-29 and accompanying text.
121. See Terry et al., TransnationalLegal Practice [2006-07], 42 INT'L LAw. 833,
849 (2008) (European representatives); Agenda for Midyear Meeting, CONF. CHIEF JUSTS.
(2011) (on file with author) (Australian representatives).
122. See Plenary Meeting in Seattle, supra note 36; Plenary Meeting in Baltimore,
supra note 36 (panelists included speakers from Australia and Ireland and the Peking University School of Transnational Law and a session on Trends in International Practice); Plenary Meeting in Savannah, supra note 36.
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admission issues (in the case of the Law Council of Australia).123 These
agreements state, for example, that upon request by one jurisdiction, the
other jurisdiction should provide certain specified information related to the
(foreign) lawyer's admission and disciplinary status.124 The CCJ has also
agreed to establish a template for requesting information, to nominate specific individuals to serve as information officers, and to have those individuals handle all information requests.'25
Another reason why I predict that lawyer regulators will be interested
in a global umbrella organization is because the content of lawyer regulation
has changed, with more global initiatives and more questions about the extraterritorial effect of domestic initiatives. 2 6 In the future, lawyer regulators
123. See Resolution 13: In Support of CooperationAmong United States and Australian Bar Admission and Lawyer Disciplinary Bodies, CONF. CHIEF JUSTS. (August 2009),
http://ccj.ncsc.dni.us/IntemationalResolutions/resol13.html; Protocol for the Exchange of
Information Between [State Admitting Authority] and the Law Council Of Australia, CONF.
CHIEF JuSTs. (Aug. 2009), http://ccj.ncsc.dni.us/InternationalResolutions/ProtocolAustralia.
pdf [hereinafter Exchange of Information]; Resolution 2: In Support of CooperationAmong
United States and EuropeanDisciplinaryBodies, CONF. CHIEF JUSTS. (Jan. 2009), available
at http://ccj.ncsc.dni.us/2-ProposedCCBEREsolutionl-6-09.pdf, CCBE in Resolution in
Support of CooperationAmong American and European DisciplinaryBodies, CCBE (2009),
http://www.ccbe.eulfileadmin/user upload/NTCdocument/Resolution in Suppori 1241602
552.pdf; Letter from Anne Birgitte Gammeljord, President of the CCBE, to the Hon. Margaret H. Marshall, the President of the Conference of Chief Justices (May 6, 2009), availableat
http://www.ccbe.eulfileadmin/user upload/NTCdocument/090506 letter CCJpdl_12416024
66.pdf (creating an exception for Spain because of data protection rules). All of these resolutions are available on the ABA GATS Miscellaneous webpage. ABA, Miscellaneous-Other
Items Relevant to the GA TS, http://www.americanbar.org/groups/professional responsibility
/policy/gats international agreements/misc.html (last visited May 15, 2012); see also Terry
et al., Transnational Legal Practice: 2009, 44 INT'L LAW. 563, 570 (2010); Terry et al.,
TransnationalLegal Practice:2008, 43 INT'L LAw. 943, 955-56 (2009).
124. See Exchange ofinformation,supra note 123.
125.
See id.
126. See Laurel S. Terry, A "How To" Guide for IncorporatingGlobal and Comparative Perspectivesinto the RequiredProfessionalResponsibility Course, 51 ST. Louis U. L.J.
1135, 1140 (2007) [hereinafter Terry, A "How To" Guide]. This article states:
Not only has the approach of U.S. regulators changed, but the content and source
of lawyer regulation is changing. Examples of these types of changes include the
following:
1. There are an increasing number of global initiatives that directly or indirectly
impact the U.S. law of lawyering.
2. It is increasingly common for U.S. legal ethics policies that we think of as "domestic" to have international implications that affect non-U.S. lawyers. U.S. regulators are increasingly likely to hear about these implications from foreign bars associations and foreign lawyers, which in turn affects U.S. policy.
3. It is increasingly likely that policies from other countries will affect U.S. lawyers. Sometimes these policies will directly affect (i.e., regulate) U.S. lawyers and
law firms, and sometimes these policies may indirectly affect U.S. lawyers, by
making a particular trend or result more likely.
The paragraphs that follow provide examples of each of these types of changes.

754

Michigan State Law Review

Vol. 2012:735

everywhere are likely to have to consider the impact of hard or soft law
international initiatives and will have to consider issues related to inbound
foreign lawyers and outbound domestic lawyers. While the answers may
differ from jurisdiction to jurisdiction, regulators may find it helpful to pool
their knowledge and share possible approaches.
The "Inventory" of the Legal Services Initiative of the Asia Pacific
Economic Cooperation (APEC) provides another example that further illustrates the likelihood that lawyer regulators would be interested in the type of
cooperation that a global umbrella organization might provide. APEC is a
governmental organization that consists of twenty-one countries that, roughly speaking, surround the Pacific Ocean.'27 APEC operates on a consensus
basis.'28 In 2008, the relevant APEC committee approved an ambitious Legal Services Initiative and APEC Members later agreed to fund it.129 The
Legal Services Initiative originally was drafted by Australia; since that time,
the government of Australia has been coordinating the initiative's implementation.'
The APEC Legal Services Inventory was one aspect of the APEC Legal Services Initiative; 3 1 the Inventory included contact information for the
lawyer regulators in APEC countries, along with APEC Members' responses to a standard set of questions about their regulatory policies. 3 2 After the
U.S. missed the first deadline for submitting responses, it was the U.S. regulatory community that got organized and ensured that there were responses
for almost all U.S. jurisdictions.'33 This mobilization by U.S. regulators
demonstrated that the U.S. regulatory community has a strong interest in
Id. (emphasis omitted).
127. See Member Economies, APEC, http://www.apec.org/About-Us/AboutAPEC/Member-Economies.aspx (last visited Apr. 4,2012).
128. See About APEC, APEC, http://www.apec.org/About-Us/About-APEC.aspx
(last visited Apr. 4, 2012). For additional information about APEC, see Terry, From GA TS to
APEC, supra note 103, at 891-94.
129. Terry, From GATS to APEC, supra note 103, at 894.
130. Id. It has been doing so in conjunction with a Steering Committee that consists
of governmental representatives from Australia, Canada, Chinese Taipei, New Zealand, Peru,
Singapore, and the United States. Id.
131. Id.
132. See APEC Legal Services Initiative, APEC, http://www.legalservices.apec.org/
index.html (last visited Apr. 4, 2012).
133. The Author has personal knowledge of this fact because she participated in
several telephone conferences of the ABA Task Force on International Trade in Legal Services (ITILS) in which the APEC Inventory was discussed. She also assisted the NCBE and
NOBC representatives who took the laboring oar in ensuring that the U.S. sent in responses
for almost all U.S. jurisdictions. Unfortunately, those responses did not make it onto the final
product that is now posted on the APEC Legal Services Initiative Inventory webpage. See
APEC
Legal
Services
Initiative,
High-Level
Overview,
APEC,
http://www.legalservices.apec.org/overview.html (last visited Apr. 4, 2012) [hereinafter
APEC High-Level Overview].
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sharing information and establishing cooperative relationships with regulators elsewhere in the world.
The issue of foreign lawyer recognition provides the final illustration
in this Part of the Article. Because of globalization, lawyer regulators in
many countries, including the U.S., Canada, the U.K., Australia, and elsewhere, are now faced with the issue of whether and how they should "recognize" the qualifications of those who became lawyers in another (foreign)
country. These "recognition" issues exist because clients now have global
needs and lawyers want to serve their clients in jurisdictions other than the
lawyer's home jurisdiction'34 and because various international legal instruments have soft law or hard law "recognition" requirements. "I
Many jurisdictions have formalized their responses to this "recognition" issue. For example, Canada has created an entity called the National
Committee on Accreditation that administers the rules for foreign lawyers
who seek permission to practice in Canada."' Australia has an entity called
the Law Admissions Consultative Committee (LACC) that serves a similar
function."' (Australia is contemplating changes to this system, but the
LACC system was still in place at the time this Article was written.)' In
the U.K., the Solicitors Regulation Authority has revised its approach to
recognizing the qualifications of foreign lawyers."' Recognition issues can
arise in contexts other than admission. For example, for a time, the Solicitors Regulation Authority maintained a list of those foreign lawyers with
whom a solicitor might be a partner in the newly-permitted Legal Disciplinary Partnerships (LDPs); 4 o a jurisdiction had to apply the SRA in order to

134. See Terry, A "How To" Guide, supra note 126, at 1136-38 (including information on globalization and legal services).
135. See AM. BAR Ass'N, SEC. OF LEGAL EDUC. AND ADMISSIONS TO THE B., REPORT
OF THE SPECIAL COMMITTEE ON INTERNATIONAL ISSUES (July 15, 2009), available at
http://apps.americanbar.org/legaled/committees/International%20Issues%2ORe
port%20(final).DOC [hereinafter AM. BAR Ass'N INTERNATIONAL REPORT].
136. See About the NCA, FED'N L. Soc'vs CAN., http://www.flsc.ca/en/ncalabout-thencal (last visited Apr. 4, 2012).
137. See AM. BAR Ass'N INTERNATIONAL REPORT, supra note 135, at 22; see also
Homepage, L. ADMISSIONS CONSULTATIVE COMMITTEE, http://www.lawcouncil.asn.au/lacc
/laccIhome.cfm (last visited Apr. 4, 2012); Documents About PresentAdmission Policies, L.
CONSULTATIVE COMMITTEE, http://www.lawcouncil.asn.au/lacc/documents/
ADMISSIONS
admission_policies.cfin (last visited Apr. 4, 2012).
138. See Proposals and Submissions, L. ADMISSIONS CONSULTATIVE COMMITTEE,
http://www.lawcouncil.asn.au/lacc/documents/proposals submissions.cfm (last visited Apr.
4,2012).
139. Qualified Lawyers Transfer Scheme, SOLICITORS REG. AUTHORITY,
http://www.sra.org.uk/qlts/ (last updated Oct. 20, 2011).
140. See Professions Approved by the SRA for RFL, SOLICITORS REG. AUTHORITY
(July 21, 2011), http://www.sra.org.uk/sra/regulatory-framework/professions-approved-bySRA-for-RFL-status.page.
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have its lawyers "recognized" by the SRA.14 ' In the U.S., the "recognition"
issue was one of the reasons why the ABA Section of Legal Education and
Admissions to the Bar issued the 2009 Report of the Special Committee on
International Issues.14 2 "Recognition issues" were the reason why the Conference of Chief Justices issued a resolution seeking ABA assistance with
respect to recognition of lawyers from common law jurisdictions.'43 This
CCJ resolution was a major reason why the ABA Section of Legal Education and Admissions to the Bar proposed a new Model Rule on Admission
of Foreign Educated Lawyers and criteria for ABA certification of an LLM
degree for the practice of law in the United States.'" Although the ABA's
efforts have, so far, been unsuccessful,'4 5 and although the U.K. and Australia are in the process of revising their current "recognition" systems,
these examples illustrate the fact that lawyer regulators increasingly are
being asked about "recognition" and the conditions under which they will
permit a foreign-trained lawyer to practice in their jurisdiction. As a result,
there is a greater need than ever for information sharing and assistance.
When U.S. lawyer regulators consider whether a global umbrella organization could be helpful, they may also look at their experiences with
domestic umbrella organizations. As noted in the prior Part, there are a
number of primarily domestic legal profession umbrella organizations including the CCBE (in Europe), the Law Council of Australia, the Federation
of Law Societies of Canada, CORO, the CCJ, the NOBC, and the NCBE.
These organizations appear to have been very useful to their members in
141. See
Ethics
Guidance,
SOLICITORS
REG.
AUTHORITY,
http://www.sra.org.uk/solicitors/code-of-conduct/guidance/RFLs-and-practice-withsolicitors-in-England-and-Wales.page.page#heading tocj]6 (last updated Aug. 16, 2010).
142. See AM. BAR Ass'N INTERNATIONAL REPORT, supra note 135, at 3-4.
143. See Resolution 8 Regarding Accreditation of Legal Education in Common Law
Countries by the ABA Section on Legal Education and Admission to the Bar, CONF. CHIEF
JUSTS, (Feb. 2007), http://ccj.ncsc.dni.us/LegalEducationResolutions/resol8AccredLegal
EducCommonLawCountries.html; see also Terry et al., TransnationalLegal Practice[200607], supra note 35, at 847-50 (discussing these resolutions).
144. See Proposed Model Rule and Criteria for Comment, A.B.A.,
http://www.americanbar.org/groups/legal education/resources/noticeand comment.html
(last visited Apr. 4, 2012) (including links to the "Cover Memo on Proposed Model Rule and
Proposed Criteria," "Proposed Model Rule on Admission of Foreign Educated Lawyers and
Proposed Criteria for ABA Certification of an LLM Degree for the Practice of Law in the
United States," and "Comments Received as of September 27, 2011").
145. The ABA's proposals were criticized by a number of individuals. See Comments
Received as of September 27, 2011, A.B.A., http://www.americanbar.org/content/dam/
aba/administrative/legal education and admissions tothe bar/20110927_comments propo
sed rule-criteria foreign educated lawyers.authcheckdam.pdf. Moreover, after the ABA
issued its proposal, the CCJ rescinded its resolution calling on the ABA for assistance. Resolution 5 Regarding Accreditation of Legal Education in Common Law Countries by the ABA
Section on Legal Education and Admission to the Bar, CONF. CHIEF JUSTS. (Aug. 2011),
http://ccj.ncsc.dni.us/IntemationalResolutions/resol5AccreditationofLegalEdu.html.
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allowing them to pool their experiences, post questions to colleagues, and
otherwise benefit from shared communication and collaboration." Thus,
lawyer regulators' domestic experiences may make them amenable to the
concept of a global umbrella organization for lawyer regulators. For these
reasons, the Author concludes that not only is there a need for a global umbrella organization, but lawyer regulators would support the creation of
such an organization.
IV. LOGISTICAL STEPS THAT WOULD BE REQUIRED IN ORDER TO CREATE
A GLOBAL UMBRELLA ORGANIZATION FOR LAWYER REGULATORS

If one agrees that it would be useful to have a new umbrella organization, one must turn to the next set of questions, which are the more difficult
questions of how one might actually go about building a global umbrella
organization for lawyer regulators. The modest goal of this Article is to
stimulate discussion and suggestions on this point rather than provide a detailed (and potentially rigid) plan. I recommend that one look to the existing
models for the legal profession and also to the umbrella organizations for
other regulated fields to see how these organizations have been structured.
From these examples, one can generate a list of the variables or issues that
should be considered when establishing a new organization.
If one follows this approach, then the models one might consider include the global umbrella organizations discussed earlier, such as the
IOSCO, ICN, and ILO, and the regional and national legal profession umbrella organizations such as the CCBE, FLSC, NCBE, NOBC, Law Council
of Australia, CORO, and the CCJ.
A review of these organizations indicates that, before establishing the
new organization, it would be worthwhile to consider each of the issues
listed below.
1. Who should be invited to be a member of the new global umbrella
organization?
2. What are the goals of the organization?
3. Should the organization have a Secretariat?
4. The organization's members (and any affiliates) presumably will
want to establish virtual communications links, but should they also have face-to-face meetings?
5. How will virtual communications operate?

146. Although this Author is an outsider with respect to all of these organizations,
their websites, the occasional listserv messages forwarded to listservs on which the Author
participates, and anecdotal evidence all suggest that these organizations have been very useful to their members.
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6. How will the organization try to accomplish its goals (at least at
the outset)? In other words, what work product would it like to
achieve?
7. How will the organization's policies, if any, be adopted? By consensus or by some other mechanism?
8. What funds will the organization require and who will provide
those funds?
9. Should the organization have a legal identity? If so, what would be
the best jurisdiction in which to base such an organization? ,17
10. Shall the organization be created as an adjunct to an existing, already successfully organization or should it be grown from
scratch?' 48
11. What can be done to help ensure that the organization is selfsustaining?
The eleven items that appear above are a first attempt to develop a list
of issues for discussion. There undoubtedly are a number of additional issues that would be worthwhile to consider before creating a new organization. Moreover, even for those issues that have been identified, there is
much that one could say. One might, for example, identify the varying approaches that might be used with respect to each of the issues identified
above and then elaborate upon the pros and cons of each approach.
While that type of extended analysis certainly would be useful, it is
beyond the scope of this Article. This Article has a much more modest aim.
It seeks to encourage discussion about the concept of creating a global um147. Based on listserv messages, the Author knows that before the International Association of Legal Ethics could be established as non-profit organization based in California,
a number of policies had to be adopted and paperwork had to be created. In addition to Bylaws, the IALE needed a conflict of interest policy, a mission statement, and a list of officers
and directors. See Email from Deborah L. Rhode, Dir., Stanford Ctr. on the Legal Prof., to
Author (Feb. 16, 2011) (on file with author).
148. When the International Association of Law Schools (IALS) was created, for
example, the Association of American Law Schools (AALS) provided financial and logistical support and served as the physical "contact" location for the organization. Compare
Contact Us, ASS'N OF AM. L. SCHS., http://www.aals.org/contact.php (last visited May 15,
2012), with INT'L ASS'N OF L. SCHS., IALS: INTERNATIONAL ASSOCIATION OF LAW SCHOOLS
6, available at http://www.ialsnet.org/files/IALS-Ebrochure.pdf. (listing the same Washington, D.C. address). Approximately six years later, the IALS took over these financial and
logistical responsibilities. See 2012 AALS Conference on Clinical Legal EducationTakeawaysfor Clinical Teaching and Assessment in a Changing Environment, AALS News,
Feb. 2012, at 9, available at http://www.aals.org/documents/newsletter/february2012.pdf
("The IALS Board announced to the IALS General Assembly on April 14th [2011] that the
AALS would transition out of staff support capacity for IALS, with a transition of all functions to be completed prior to mid-January 2012. . . . AALS ceased the financial administration for IALS on November 30th; IALS assumed control of the assets of the organization the
following day.")
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brella organization for lawyer regulators so that interested parties may
gauge whether the idea is worth exploring further. Second, this Article
hopes to stimulate a very practical and detailed discussion about how one
might go about creating such an organization. The Article does not seek to
identify all of the possible issues nor does it seek to provide definitive answers to the issues it has identified. Indeed, the information cited here
demonstrates that global umbrella organizations have taken differing approaches to some of these issues and yet these organizations appear to have
been successful in fostering cooperation, information exchange, and ultimately policy agreements. If lawyer regulators decide that the issue is worth
pursuing further, it may be useful to have further discussions with some of
the existing global umbrella organizations in order to discover which options might be best suited for lawyer regulators.' 49
Although it is beyond the scope of this Article to comment on all of
the issues identified earlier in this Part, the Author considers it important to
offer a few reflections on the very first issue, which is the question of who
should be invited to join the new organization. This issue is likely to be one
of the most difficult issues to resolve, as well as requiring the most time to
resolve.
In order to answer the seemingly simple question of who should be invited to join the new organization, one must resolve both policy questions
and technical questions that require research-based answers (for which the
research does not currently exist). The first policy issue embedded in question #1 is whether the global umbrella organization should include different
types of regulators, such as lawyer entry regulators, lawyer conduct regulators, and lawyer discipline regulators. In some, but not all, jurisdictions, the
same regulator may be responsible for all three regulatory periods of time.
In other jurisdictions, however, lawyers may be regulated by different entities at different points in time.'s In the U.S., for example, the umbrella organization for the entry point of time is the National Conference of Bar Examiners and the Council of the ABA Section of Legal Education and Ad149. Although the Author believes that additional due diligence and investigation
would be useful, she also thinks it worth remembering that insistence on too much investigation and certainty can lead to inaction. A useful model may be the LawWithoutWalls project.
See LAWWITHOUTWALLS, http://www.lawwithoutwalls.org/ (last visited Apr. 4, 2012). The
Author found this project groundbreaking and exciting. Some of the most noteworthy aspects
of that project include the LawWithoutWalls creators' enthusiasm, their willingness to proceed despite occasional imperfect technology, and their willingness to let the program develop organically.
150. The entry point of time is often referred to in the U.S. as the admissions stage.
The ending point can be the disciplinary stage if lawyers engage in misconduct (or some
other entity with authority to respond to misconduct or malfeasance). In between the entry
point and the exit point in the profession, there are many different regulations and conduct
rules that affect lawyers. Those who adopt these conduct rules might also be considered to be
lawyer regulators.
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missions to the Bar. The U.S. umbrella organization for disciplinary authorities-the exit point in time-is the National Organization of Bar Counsel
(NOBC). The Conference of Chief Justices serves many functions, but it
brings together those entities that are most likely to adopt lawyer conduct
rules.
If the new global umbrella organization permits different types of regulators, one might ask whether formal or informal divisions should be created to allow each type of regulator to more easily find its counterparts in
other countries. One of the Author's complaints about the APEC Legal Services Initiative Inventory cited earlier is that it includes regulator contact
information, but the survey on which the Inventory was based did not adequately inquire about the potentially different regulators nor identify the
function (admissions, conduct rules, or discipline) of those regulators who
were identified.' 5 '
The second policy issue embedded in the first question is whether
non-regulators should be permitted to join the organization or participate in
any fashion. My initial reaction to this policy question was that this should
be an organization by and for regulators-and regulators only. I thought that
regulators need a forum where they could comfortably and informally raise
issues with one another.S2 For this reason, I was surprised when 2011
LawWithoutWalls students Liz Rieser-Murphy and Wu-Dan presented their
"Project of Worth" at the 2011 LawWithoutWalls Miami ConPosium: They
proposed an organization that allowed individual lawyers, representation bar
associations, clients, and other stakeholders to join the new umbrella organization as affiliate members.'
151. The Author participated in drafting the APEC Inventory questionnaire and thus
shares responsibility for the weaknesses in the Inventory data.
152. See Consultation: The Regulation of International Practice, SOLICITORS REG.
AUTHORITY,
http://www.sra.org.uk/documents/SRA/consultations/internation-practiceconsultation-paper.pdf (last visited Apr. 4, 2012). This seventeen page consultation sought
responses by February 15, 2012 to a series of questions related to U.K. solicitors practicing
overseas and foreign lawyers practicing in the U.K. Id. Although there are dramatic regulatory changes taking place in the U.K., which are likely to have an impact outside the U.K., it
currently appears that there are not well-established mechanisms for the U.K. regulators to
speak with other regulators. In the absence of a global umbrella organization, the Author has
helped to put U.K. lawyer regulators in touch with U.S. lawyer regulators.
153. See 2011 Topic and Team Pairings,supra note 107. As the documents and websites cited in that footnote explain, the inaugural offering of LawWithoutWalls took place
during Spring Semester 2011. Law students from the U.S., the U.K., and China were part of
a synchronous mostly virtual course that was held weekly using Adobe Connect software.
The course began, however, with an in-person Kickoff session in London and concluded
with an in-person "ConPosium" held in Miami. Rather than writing seminar papers or taking
exams, students were required to produce a "Project of Worth." During the Miami ConPosium, the Projects of Worth were evaluated by teams of academics and members of venture
capital firms. See 2011 ConPosium Details and Schedule, LAWWITHOUTWALLS,
http://www.lawwithoutwalls.org/20 11-ConPosium/ (last visited Apr. 4, 2012). For a descrip-
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Upon reflection, however, I believe that this approach has great merit
and is worth seriously considering. If the members of an organization are
not exposed to the views of those beyond the organization, those inside the
organization may not receive the contextual information or perspectives that
would be useful to them in their decision-making. For example, some have
argued that the members of the U.S. Conference of Chief Justices (CCJ) are
isolated from the realities of contemporary law practice, to their detriment,
and this negatively affects the decisions they make.'54 Regardless of whether
one subscribes to this view regarding the CCJ, it seems undeniable that a
healthy exchange of views can be productive and illuminating. One of the
reasons why the author and others helped organize the 2009 Conference on
Globalization for the Conference of Chief Justices was because the March
2008 Georgetown Symposium on The Future of the Global Law Firm discussed recent global and domestic legal profession developments and included a number of critiques directed towards the U.S. lawyer regulatory
structure, yet had no U.S. domestic lawyer regulators in attendance."' I believe that the more exchange of ideas, the better."' Thus, there would be a
benefit to allowing non-regulators to participate in some fashion in the proposed new umbrella organization in order to ensure that the regulators are
aware of contemporary developments and are exposed to multiple ideas.
Although there may be benefits to allowing non-regulators to participate, one of the primary benefits of this umbrella organization is to allow
regulators to communicate with one another. Thus, it seems important to
have a channel of communication in which lawyer regulators can communicate exclusively with each other. This could easily be accomplished by having a public part of the organization's webpage (and perhaps a discussions
list) and having a "Members Only" section. Having both a public side and a

tion of the 2011 Projects of Worth,

see Projects of Worth, LAwWITHOUTWALLS,

http://www.lawwithoutwalls.org/projects-of-worth/ (last visited Apr. 4, 2012). The POW by
Wu-Dan and Liz-Riser-Murphy was described as follows: "Topic: Finding Common
Ground: Regulatory Issues Across InternationalBorders Project of Worth: Conceptualized a
global association for legal services regulators and developed an online forum through which
national and subnational lawyer regulators could connect, share leamings, and cooperate
with respect to lawyer licensing and discipline." Id.
154. See Davis, supra note 104.
155. See Global Resources, A.B.A., http://www.americanbar.org/groups/professional
responsibility/resources/global legalpractice.html (last visited Apr. 4, 2012); see also
Elizabeth J. Cohen, ChiefJustices, Others, Consider Ideas on Regulating Lawyers in Global
Setting, 25 LAW. MAN. PROF. CONDUCT 300 (2009), available at http://www.americanbar.org

/content/dam/aba/migrated/cpr/nosearch/centerpiece/globalization
c.
156.

conference-may_2009.do

STEVEN JOHNSON, WHERE GOOD IDEAS COME FROM: THE NATIONAL HISTORY OF

INNOVATION (2010); Michele DeStefano, N'onlawyers Influencing Lawyers: Too Many Cooks
in the Kitchen or Stone Soup, 80 FORDHAM L. REv. (forthcoming 2012).
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members-only avenue seems to be an approach commonly used and presumably should not present any great difficulties.'
Even after these policy questions are resolved, one must face the difficult technical issue of identifying exactly who it is that meets the policy
criteria and thus is eligible to join. This turns out to be no small task and
requires resolution of three different types of questions. First,one must determine the geographic scope of the organization. In other words, which
jurisdictions will be contacted and invited to join? Second, one must determine, for purposes of this umbrella organization, exactly who should be
considered a "lawyer" within the identified jurisdictions. Third, for each of
the identified "lawyers," one must determine who regulates that group of
lawyers, thus entitling that regulatory entity to join the global umbrella organization for lawyer regulators. None of these questions have easy answers.
One response to the "jurisdictions" question would be to use the
World Trade Organization (WTO) membership list. The WTO currently
includes 153 members."' There would be advantages and disadvantages to
using the WTO Member list to identify the countries from which the lawyer
regulators must hale.'
The issue of identifying who "counts" as a lawyer within a particular
country will be an even more difficult issue to resolve. On the one hand, it is
perhaps not surprising that this should be a difficult issue since there are so
157. See NAT'L ORG. B. CouNs., http://nobc.org/ (last visited Apr. 4, 2012); COUNCIL
Bs. & L. Soc'vs OF EUR., http://www.ccbe.eu/index.php?id=12&L=O (last visited Apr. 4,
2012); NAT'L CONF. B. EXAM'RS, http://www.ncbex.org/ (last visited Apr. 4, 2012). All of
these websites have a members-only section.
158. See Members and Observers, WORLD TRADE ORG. http://www.wto.org/english/
thewto e/whatis e/tif e/org6 e.htm (last visited Apr. 4, 2012). This number does not include
Russia, Samoa, or Montenegro, all of whom were approved for accession in December 2011.
They do not officially become members, however, until thirty days after all of their proposals
have been adopted and ratified. See How to Become a Member of the WTO, WORLD TRADE
ORG., http://www.wto.org/english/thewto-e/acc-e/acces-e.htm (last visited Apr. 4, 2012).
159. One advantage of using the WTO Member Country list is the certainty it provides-it is simple to determine whether a country is included. Second, the membership list
is broad-it includes, for example, approximately fifty countries whose bars do not belong to
the International Bar Association. One disadvantage of using the WTO list is that there may
be countries that are excluded because they have not yet qualified for VTO membership or
are not interested in it. For example, approximately seventeen jurisdictions have bar associations or law societies that belong to the IBA, but the country would not "count" under the
proposed approach because it is not a WTO Member State. Examples of these jurisdictions
include: Afghanistan, Algeria, Bahamas, Bermuda, Cayman Islands, Channel Islands, Gibraltar, Iran, Iraq, Isle of Man, Liberia, Libya, Norfolk Island, Northern Island, Puerto Rico,
Scotland, and Syria. (This list also included Russia, even though Russia and the WTO have
now approved Russia's accession to the WTO.) Compare Members and Observers, supra
note 158 with INT'L B. Ass'N, IBA MEMBER ORGANISATIONS (Jan. 2009), available at
http://www.ibanet.org/DocumentfDefault.aspx?DocumentUid=25834764-545A-44BA-9B826D326AE46997.
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many variations in lawyers: some countries have bifurcated professions,
whereas others have unitary professions; some use the term lawyers to refer
to those who only do courtroom work, whereas other jurisdictions, such as
the U.S., have a much broader definition."
Although there are many differences in how lawyers are defined,
when I first considered this issue, it seemed that there should be a list
somewhere that would set out for each country what constitutes a "lawyer."
To my knowledge, no such global list currently exists, even though it would
be very useful to have one. Moreover, it seems that until one generates this
type of list, it will be impossible to determine who should be invited to join
the new organization. One cannot invite lawyer regulators without knowing,
for each specified country, what constitutes a "lawyer" and who regulates
that group. To those who come from the U.S., where there is a unified legal
profession, this seems like a simple and obvious question. In many countries, however, the answer will not be clear. For example, for Russia, one
must decide whether to include only licensed "advocates," who have the
monopoly with respect to courtroom work, or "jurists" who perform much
of the work that a U.S. lawyer would consider to be transactional legal services.'"' Thus, it seems necessary (although difficult) to generate a list that
identifies for each country which "lawyers," and thus which regulators, are
eligible to join the new organization.
Fortunately, there are places that one can look for assistance in putting
together a list of lawyers whose regulators should be invited to join the new
organization. One might begin, for example, by consulting the European
Union's lawyer directives. Directive 98/5, for example, provides that a lawyer from one EU Member State has a right to permanently establish himself
or herself in another EU Member State.162 Directive 77/249 gives an EU
lawyer the right to temporarily practice in another EU Member State."' In
order to know to whom these critically-important EU directives apply, one
must know who constitutes a "lawyer" in each EU Member State. Without
that knowledge, one would not know who is entitled to take advantage of
160. See Terry et al., Trends in Lawyer Regulation, supra note 4.
161. See WILLIAM ELLIOTT BUTLER, THE RUSSIAN LEGAL PRACTITIONER (2011).
162. See Council Directive 98/5/EC, To Facilitate Practice of the Profession of Lawyer on a Permanent Basis in a Member State Other than That in Which the Qualification Was
Obtained, art. 1, 1998 O.J. (L 77) 36 [hereinafter Directive 98/5] ("For the purposes of this
Directive: (a) 'lawyer' means any person who is a national of a Member State and who is
authorised to pursue his professional activities under one of the following professional titles.").
Council Directive 77/249/EEC, To Facilitate the Effective Exercise by Lawyers
163.
of Freedom to Provide Services, art. 1, 1977 O.J. (L 78) 17 [hereinafter Directive 77/249]
("Each Member State shall recognize as a lawyer for the purpose of pursuing the activities
specified in Article 1 (1) any person listed in paragraph 2 of that Article."). For additional
information on these directives, see Terry, Bologna Process,supra note 32, at 146-52.
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the directive. The EU directives handle this issue by including a separate
section in the directive that specifies the applicable titles (in the local languages) of the lawyers covered by these EU directives.'" As new member
countries have joined the EU-such as Bulgaria-these directives have
been amended to specify (in the local language) the identity (title) of the
legal professional in the new EU Member State who is covered by the directives. 65 Thus, the EU Directives could be very useful when assembling for
the new umbrella organization the list of "lawyers" who are regulated in
each eligible jurisdiction.
A second group of resources that one might consult when putting together this list are the various tables prepared by the UK Solicitors Regulation Authority (SRA). The SRA has adopted regulations that show who may
be a registered foreign lawyer in England and Wales.'" The SRA also prepared a table that listed the regulatory authorities that would allow English
solicitors to partner with the non-UK jurisdiction's own lawyers."' While
some of the regulations on which these SRA tables were based have been
superseded by the October 2011 SRA regulatory changes, these SRA tables
contain useful information and should prove helpful when assembling the
list of those to invite into the new global umbrella organization.
A third source that might prove useful is the APEC Legal Services Inventory discussed earlier.' 8 The APEC Inventory includes information on
the organization(s) that controls licensing of lawyers, the peak professional
association representing the legal profession and other associations playing
a significant role in developing policy for the legal profession.' 69 Although
this information is not always as definitive as one would like, it will be a
useful resource as the "who to invite" list is assembled.
A fourth source that might prove useful is the member bar lists of the
IBA and the CCBE.o Although neither of these organizations indicates
164.

See Directive 98/5, supra note 162, art. 2; Directive 77/249, supra note 163, art.

1.
165. See Directive 98/5, supra note 162.
166. See Professions Approved by the SRA for RFL Status, SOLICITORS REG.
AUTHORITY, http://www.sra.org.uk/sra/regulatory-framework/professions-approved-by-SRAfor-RFL-status.page (last visited Apr. 4, 2012).
167. See Regulatory Bodies Which Allow Practice with Solicitors in England and
Wales, SOLICITORS REG. AUTHORITY, http://www.sra.org.uk/sra/regulatory-framework
/Regulatory-bodies-which-allow-practice-with-solicitors-in-England-and-Wales.page
(last
updated July 21, 2011).
168. See supra notes 127-133 and accompanying text.
169. See APEC High-Level Overview, supra note 133.
170. See Members by Countries COUNCIL Bs. & L. Soc'vs EUR.,
http://www.ccbe.org/index.php?id= 19&L=0 (last visited Apr. 4, 2012) (listing member bars);
Members by Countries: Full Members -

Germany, COUNCIL Bs. & L. Soc'vs EUR.,

http://www.ccbe.org/index.php?id=93&id-delegation=80&L=0 (last visited Apr. 4, 2012)
(the Germany entry, for example, lists two organizations but does not explain which organi-
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whether a particular bar association member is a regulatory bar, a representational bar,"' or both, the IBA and CCBE directories have contact information that is worth consulting.
Fifth, one might find it useful to contact those entities that have actively reviewed admission applications from foreign applicants. Thus, when
putting together the list of "lawyers" and those who regulate lawyers in each
country, one might find it useful to seek input from the Australian Law
Admissions Consultative Committee, the New York Bar Examiner's Office,
and the Federation of Law Societies of Canada to see what information they
might share.' 72
Finally, one might find it useful to consult the "Project of Worth" and
underlying research prepared by two students who participated in the inaugural year of the innovative LawWithoutWalls program." 3 University of
Miami law student Liz Rieser-Murphy and Peking University School of
Transnational Law student Wu-Dan prepared a Project of Worth in which
they tackled the issue of how a global umbrella organization for lawyer regulators might be structured and operated. They conducted a tremendous
amount of research in preparation for the course's final "ConPosium" which

zation is the regulatory organization and which is the representational organization); IBA
Member
Organisations
in
the
Americas,
INT'L
B.
Ass'N,
http://www.ibanet.orglbarassociations/BICAmericas.aspx (last visited Apr. 4, 2012) (listing
the Bar Associations members, but does not indicate whether they are regulatory bars or
representational bars or both; page includes links to bar associations elsewhere in the world).
171. See generally Terry, European Commission Project, supra note 26 (explaining
the differences between regulatory and representational bars and noting that the failure to
differentiate the two had been one of the key issues raised by antitrust authorities); see also
Applicationfor IBA Membership, INT'L B. Ass'N, http//:www.ibanet.org/Join theIBA .aspx
(last visited Apr. 4, 2012) (form does not ask the bar to indicate whether it is a regulatory
bar, a representational bar, or both); INT'L B. Ass'N, INFORMATION ON ADMISSION OF
MEMBER

ORGANISATIONS

TO

THE

INTERNATIONAL

BAR

ASSOCIATION,

available at

http://www.ibanet.org/Document/Default.aspx?DocumentUid=C68BEC8A-C82D-45 1C9F37-F9BB531F7666 (last visited Apr. 4, 2012); Become a Bar Association Member, INT'L
(last
B. Ass'N, http://www.ibanet.org/barassociations/Organisational-membership.aspx
visited Apr. 4, 2012); Bar Issues Commission Annual Membership Form 2011, INT'L B.
http://www.ibanet.org/Document/Default.aspx?DocumentUid=DAEF73AD-8D20Ass'N,
4DE4-8D79-98E3D78BD646 (last visited Apr. 4, 2012).
172. See supra notes 136-138 for a discussion of the FLSC and LACC; see also AM.
BAR Ass'N INTERNATIONAL REPORT, supra note 135, App. B (including foreign lawyer ad-

mission statistics for New York).
173.
For additional information, see MICHELE DESTEFANO BEARDSLEE, LAW
WITHOUT WALLS: EVOLVING LEGAL EDUCATION AND PRACTICE (Oct. 2010), available at

http://www.nyls.edu/user files/1/3/4/30/58/1053/Beardslee.pdf (last visited Apr. 4, 2012);
About, LAWWITHOUTWALLS,

http://www.lawwithoutwalls.org/about/ (last visited Apr. 4,

2012); For information about the Projects of Worth, see Projects of Worth,
LAWWITHOUTWALLS, http://www.lawwithoutwalls.org/projects-of-worth/ (last visited Apr.
4,2012).
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was held in Miami in April 201 1.17 They designed a webpage for the proposed organization; the tabs on the left of their proposed webpage included
the following items:
About Us
Our Mission
Future Goals
News
Membership Information
Events
Content
Bar Admission and Practice Admission
Certification Information
Regional Legal Services Initiatives
Legal Academic Publishing
Discussion Forum
FAQs
Contact Us
Wu Dan and Liz Rieser-Murphy have offered to share the results of
their research and analysis. The certification page, for example, listed the
country name, the type of law in that country (e.g. Civil Law, Common
Law, Islamic Law, or mixed law), the title used by lawyers in that country,
the name of the lawyer regulators, the mechanism that one would use in
order to confirm that a particular individual was a lawyer in good standing
in that country, and the webpage of the organization.'7 The Bar Admission
and Practice Admission page included information about the legal education
system and how one could qualify as a lawyer. "'
The organization they envisioned would start modestly. Its mission
was "[t]o create an internet-based network to promote the global free flow
of legal services.""' The goals of the group were to: (1) "Create an information exchange as a starting point for dialogue between international legal
services regulatory bodies"; (2) "Monitor the requirements for bar admission in international jurisdictions, particularly the members of the World
Trade Organization"; (3) "Provide an information source for legal practi174.
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https://sites.google.com/site/lwowlizivy/events (last visited Apr. 4, 2012).
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https://sites.google.com/site/lwowlizivy/content/information (last visited Apr. 4, 2012).
176. See Belgium, Bar Admission and Practice Admission, INT'L Ass'N LEGAL
SERVICES
REGs.,
https://sites.google.com/site/lwowlizivy/content/bar-admission-andpractice-admission/belgium (last visited Apr. 4, 2012).
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https://sites.google.com/site/lwowlizivy/who-we-are/our-mission (last visited Apr. 4, 2012).
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tioners, academics, and business people regarding the regulation of the practice of law in WTO member countries.""' Its "Future Goals" webpage provided additional information, distinguishing between its immediate goals
and its five-year goal.'79 Its immediate goal was to: "[s]timulate the active
engagement of international legal services regulatory bodies, including but
not limited to participation in electronic updates and an online discussion
forum."'s The five year goal was to "[e]stablish a virtual conference for
legal regulators to come together, share ideas, and build working relationships."'"' As this brief description shows, the 2011 Project of Worth prepared by Liz Rieser-Murphy and Wu-Dan could provide useful information
as regulators consider how they want to structure their new global umbrella
organization.
The history of the global and regional umbrella organizations described earlier demonstrates that it is common for organizations such as
these to start with relatively few members and then grow. 8 2 Many of these
organizations have started quite modestly with respect to the communication they facilitate, but they have gotten progressively more sophisticated."'
It is also common for these organizations to become more ambitious over
time with respect to their work products.'84 Finally, the history of a number
of the national and regional legal profession organization shows that over
time, there is convergence with respect to at least some of their substantive
domestic regulatory policies.' Thus, when creating the organization, it will
be important to remember that the organization can evolve over time and
that it need not be perfectly designed from the outset.

178. Id.
179. See
Future
Goals,
INT'L
Ass'N
LEGAL
SERVICES
REGS.,
https://sites.google.com/site/lwowlizivy/who-we-are/futural-goal (last visited Apr. 4, 2012).
180. Id.
181. Id.
182. See, e.g., supra notes 44-50.
183. See, e.g., supra notes 73-75 and accompanying text.
184. See supra notes 52-55 and accompanying text.
185. See, e.g., supra note 58 and accompanying text. In the legal context, a similar
pattern appears to have emerged within the CCBE with respect to a number of policies, including the GATS. See, e.g., COUNCIL Bs. & L. Soc'ys EUR., GATS COMMITTEE, available at
http://www.ccbe.org/index.php?id=94&idcomite=9&L=0 (showing the evolution of CCBE
Members' positions on the GATS); COUNCIL Bs. & L. Soc'vs EUR., INBOUND POSITION OF
THE CCBE vis-A-vis REQUESTS FOR LIBERALISATION FROM THIRD COUNTRIES (OUTSIDE THE
EU) (March 2001), available at http://www.ccbe.org/fileadmin/user upload/ NTCdocument/lamy_010301 enpdfl_ 1183718564.pdf, see also Terry, Lawyers, GATS, and the WTO,
supra note 103, at 713-14 (stating that some CCBE members had previously been opposed to
the limited license approach set forth in the 2001 CCBE Inbound Position).
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CONCLUSION

The time has come to create a global umbrella organization for those
who regulate lawyers. It has become increasingly rare that lawyer regulators
in one jurisdiction face issues that are unique and that are not shared-in
some fashion-by lawyer regulators in other jurisdictions. Accordingly, a
global umbrella organization would allow lawyer regulators to more easily
communicate with one another about the issues they have in common, as
well as communicate about issues related to specific lawyers. At some
point, as has occurred in the U.S. with respect to the legal profession and
globally with respect to other fields, such an organization might provide a
springboard for discussions about whether it would be useful to have policies in common and what those policies would look like. In addition to
these worthwhile achievements, the new global umbrella organization could
play an important role in supporting lawyers if there are societal challenges
to the rule of law and lawyers' role in that system. For this reason, the creation of such an organization is an appropriate topic to include in a Symposium that focuses on lawyers as conservators of the rule of law.
This Article posits that not only is there a need for such a global umbrella organization but that lawyer regulators would welcome this development. Accordingly, this Article encourages future discussions that focus not
on the issue of whether such an organization should be created but instead
on the issue of how. As this Article explains, there are a number of issues
that should be considered when setting up this type of organization. One of
the first and most difficult issues will be deciding who to invite to join this
organization. This is a surprisingly difficult issue, but for which academic
research, crowd-sourcing,' 8 6 and collaborative work might help. Infrastructure isn't sexy.' It is often built through very small incremental steps. Writing about it may not immediately seem to be directly tied to the topic of
Lawyers as Conservators of the Rule of Law. But infrastructure matters and

it can make a large difference in outcomes. For these reasons, the time has
come for lawyer regulators, the legal profession, and their stakeholders to
begin to think seriously about how they should go about building a global
umbrella organization for lawyer regulators.

186. For examples of crowd-sourcing in the legal context, see Laurel S. Terry, The
Legal World is Flat: Globalizationand its Effect on Lawyers Practicingin Non-Global Law
Firms, 28 Nw. J. INT'L L. & Bus. 527 (2008).
187. I would like to recognize Episode 153 of the West Wing which was my inspiration for the phrase "infrastructure isn't sexy." The West Wing: Institutional Memory (NBC
television broadcast May 7, 2006).

Articles
hir t Amendmient, hmurth Estale, and I lat Nov,: Mkliapplropriation bs
Not i Solutionl to the laurnlalismn Criki
loscphi A.Thum1(inl
Sanictionling" (JClintN far Lawers'
anld

Dougla

Volume 2012

R. Ricdamial

Stanlding, for Privatme Partie in ll
Wallrming LawI~s: Ira
Standing
1)oes Not Reoquire Proximlate
Brad/on I. ( alik

Cmusation

Issue 3

M\Iiscondutitt-Problem, of *Agency

Eut
ceablc

Lausation

Newl CL'th Rule 2(,: A H11Iueprinlt fmr Proportionality L'inder thie -ederAl
Rule C h .\il ProCedure1Philip ]. lwro c' Il he Hmonrble 1Derck RP llan

Comments
Ci\ting Teeth (to the Witc:hdog: Optimi/ing ()pen Record
jpocesss ( to Facilitate the Medial, ',e of IHEA Law,
Laura Dav1idson

Apel

llreaiking the C.hakeho)ld: Ani Anwlvsis )1 Platentiail Defense', Aga inst
Awrt
corat inl Mixed Martial Art
le/iFree 1. Nalin

Michigan State Law Review
(ISSN 1087-5468)
The MICHIGAN STATE LAW REVIEW is published four times annually by the
students of Michigan State University College of Law. The Editorial and
Business Offices are located at:
189

STATE LAW REVIEW

4MICHIGAN

210 Law College Building
East Lansing, Michigan 48824-1300
Phone:
Fax:
Issue 3

E-mail:
Web:
Please cite as:

517/432-6930
517/432-6961
michstlr@msu.edu
http://www.msu.edu/-michstlr/
MicH. ST. L. REV.

Subscriptions and Single Issues: The current annual subscription
rate is $37 per five-issue volume, $10 per single issue. Subscriptions are
automatically renewed unless cancellation is requested. Back stock and
reprint editions of the REVIEW can be obtained through William S. Hein
& Co., Inc., 1285 Main St., Buffalo, New York 14209. Back issues may
also be obtained through HeinOnline at http://www.heinonline.org.
Copies of Articles: Except as otherwise provided, the author of each
article in this issue and the MICHIGAN STATE LAW REVIEW grant permission for copies to be made available for educational use, provided that:
(1) the copies are distributed at or below cost; (2) the author and the
MICHIGAN STATE LAW REVIEW are identified on each copy; (3) a proper
notice of copyright is affixed to each copy; and (4) the user notifies the
REVIEW that copies have been made.
Copyright: Copyright @2012 by Michigan State University College
of Law except as otherwise indicated. The copyright in each article is
owned by the respective author. All rights reserved.

Printer: The MICHIGAN

STATE LAW REVIEW is printed by Darby Printing
Company, 6215 Purdue Dr., Atlanta, Georgia 30336.

Disclaimer: The views expressed in the REVIEW are those of the authors
and do not necessarily reflect those of the MICHIGAN STATE LAW REVIEW,
its editors and staff, or Michigan State University College of Law.

MICHIGAN STATE UNIVERSITY
COLLEGE OF LAW
Raymond R. Behan, B.A., J.D., LL.D.
Hon. Scott Bowen, B.A., J.D.
Frederick D. Dilley, B.A., J.D.
Stacy L. Erwin Oakes, B.S., J.D.
Elaine Fieldman, A.B., J.D., LL.M.
Clifton E. Haley, B.A., J.D., LL.D., Chair
Charles Janssen, B.A., J.D.
Maurice G. Jenkins, B.A., J.D.
Charles E. Langton, B.A., J.D.
Douglas Laycock, B.A., J.D.

BOARD OF TRUSTEES
Hon. David W. McKeague, B.A., J.D.
Colleen M. McNamara B.A., J.D.
Michael G. Morris, B.S., M.S., J.D.
James M. Nicholson, M.B.A.
Linda M. Orlans, B.S., J.D., Vice Chair
David L. Porteous, B.S., J.D.
G. Scott Romney, B.A., J.D.
Lou Anna K. Simon, B.A., M.A., Ph.D.,President
Kim Wilcox, B.A., M.A., Ph.D., Ex Officio,
Provost

ADMINISTRATIVE
Connell Alsup, B.A., M.A., J.D. Ph.D.,
Associate Dean
Joan W. Howarth, B.S., J.D., Dean
Richard Lameti, B.S., J.D., Associate Dean
Michael A. Lawrence, B.S., M.B.S., M.S., J.D.,
Associate Dean

OFFICERS
Kathleen E. Payne, B.A., J.D., LL.M,
Associate Dean
Charles Roboski, B.A., M.A., M.B.A.,
Assistant Dean
Elliot A. Spoon, B.A., J.D., Assistant Dean
Glen Staszewski, B.A., J.D., Associate Dean
Charles J. Ten Brink, B.S., A.M.L.S., J.D.,
Associate Dean

PROFESSORS OF LAW
Daniel D. Barnhizer, B.A., J.D.
Michael A. Lawrence, B.S., M.B.S., M.S., J.D.
Susan H. Bitensky, B.A., J.D.
Amy C. McCormick, B.S., B.A., J.D.
Kristi L. Bowman, B.A., M.A., J.D.
Robert A. McCormick, B.A., J.D.
D. Adam Candeub, B.A., J.D.
Noga Morag-Levine, A.B., LL.B., Ph.D.
David S. Favre, B.A., J.D.
Kathleen E. Payne, B.A., M.A., J.D., LL.M.
Robert M. Filiatrault, J.D.
Frank S. Ravitch, B.A., J.D., LL.M.
Matthew L.M. Fletcher, B.A., J.D.
John W. Reifenberg, Jr., A.B., J.D.
Joan W. Howarth, A.B., J.D.
Kevin W. Saunders, A.B., M.S., M.A., Ph.D.,J.D.
Melanie B. Jacobs, A.B., J.D., LL.M.
Elliot A. Spoon, B.A., J.D.
Clark C. Johnson, B.A., J.D., M.S., Ph.D., LL.D.,
Cynthia L. Starnes, B.S., J.D., LL.M.
Professor Emeritus
Glen Staszewski, B.A., J.D.
Brian C. Kalt, A.B., J.D.
Charles Ten Brink, B.S., J.D., A.M.L.S.
Kevin C. Kennedy, B.A., J.D., LL.M.
David B. Thronson, B.G.S., B.S., M.A., J.D.
Mae Kuykendall, B.A., M.A., Ph.D., J.D.

Troy Brown, B.A., M.P.A., J.D.
Tiffani Darden, B.S., J.D., LL.M.
Catherine Grosso, B.A., J.D.
Renee Knake, B.A., J.D.
Anne Lawton, A.B., M.B.A., J.D.

ASSOCIATE PROFESSORS OF LAW
Barbara O'Brien, B.A., J.D., Ph.D.
Sean A. Pager, LL.M., A.B., J.D.
Wenona T. Singel, A.B., J.D.
Mark Totten, B.A., M.A., J.D., Ph.D.

ASSISTANT PROFESSORS OF LAW
Jennifer Carter-Johnson, B.S., Ph.D., J.D.
Daniel Katz, B.S., M.P.P., J.D., Ph.D.
Emily L. Cauble, B.B.A., J.D.
Michael Sant'Ambrogio, B.A., M.A., J.D.
Ben Walther, B.S., M.A., J.D.

Michele L. Halloran, B.A., J.D.
Jennifer Copland, B.A., J.D.
Nicole Dandridge, B.A., J.D.
Brian Gilmore, B.S., J.D.

Bruce W. Bean, A.B., J.D.
Hannah Brenner, B.A., J.D.

CLINICAL PROFESSORS OF LAW
Joseph Kozakiewicz, B.A., MSW, J.D.
Daniel Manville, B.S., B.G.S., J.D., M.A.
Brian Pappas, B.A., M.P.P., J.D., LL.M.
Veronica Thronson, B.A., J.D.
LECTURERS IN LAW
Philip Pucillo, B.A., J.D.

I

LEGAL RESEARCH AND WRITING CLINICAL PROFESSORS OF LAW
Deanne Andrews Lawrence, B.S., B.S., J.D.
Bruce Ching, B.A., M.A., J.D.
Sammy M. Mansour, B.A., J.D.
Nancy A. Costello, B.A., J.D.
Daphne O'Regan, B.A., M.A., Ph.D., J.D.
Jeremy B. Francis, B.A., M.A., Ph.D.
Jennifer Rosa, J.D.
Gary Gulliver, B.A., J.D.
Paul Stokstad, B.A., J.D.
Stephanie LaRose, B.A., J.D.
PROFESSORS IN RESIDENCE
Elliot A. Spoon, B.A., J.D.
Mary A. Bedikian, B.A., M.A., J.D.
Nicholas Mercuro, B.A., M.B.A., Ph.D.
VISITING PROFESSORS OF LAW
Nicholas J. Wittner, B.S., J.D.
ADJUNCT FACULTY
Bonnie Kipp
Alan Ackerman, B.A., M.A., J.D.
Richard C. Lameti, B.S., J.D.
Connell Alsup, B.A., M.A., J.D. Ph.D.
Hon. Jonathan E. Lauderbach, B.A., J.D.
Hon. Rosemarie Aquilina, B.A., J.D.
Nancy L. Lukey, B.A., J.D.
Joshua Ard, B.A., M.B.A., Ph.D., J.D.
John M. Lynch, BA., J.D.
Carol Bambery, A.A., B.A., J.D.
Hugh H. Makens, B.S.B.A., J.D.
Jason Bank, B.A., J.D.
Lawrence Martin, B.A., M.A., Ph.D.
Mark Bank, B.A., J.D.
Christopher May, B.S., M.S., J.D., M.B.A.
Joseph C. Basta, A.B., J.D., M.A.
Hon. David W. McKeague, B.B.A., J.D.
Barbara Bean, B.A., J.D., M.S.I.S.
Veronica Valentine McNally, B.A., J.D.
H. Daniel Beaton, B.A., J.D.
Jane Meland, B.B.A., J.D., M.L.I.S.
Michael Behan, B.A., J.D.
Craig Meurlin, B.A., J.D.
John Blattner, A.B., M.A., J.D.
George Moustakas, B.S., J.D.
Stephanie Blum, B.A., J.D., M.A.
Drew Nelson, M.P.P., J.D.
0. William Brown, B.A., M.D., J.D.
Jeffrey L. Nyquist, B.S., M.B.A., J.D.
Caroline Bruce-Erickson, B.A., J.D.
Melissa Wurtzel O'Shea, BA., J.D.
Cynthia C. Bullington, B.A., J.D.
Shawn Ohl, B.A., J.D.
Kirt C. Butler, B.S., M.S., M.B.A., Ph.D.
Jules Olsman, B.A., J.D.
Laura Chappelle, B.A., J.D.
John Pirich, B.A., J.D.
Steven E. Chester, B.S., J.D.
John Postulka, B.S., J.D.
Jeanice Dagher-Margosian, B.A., M.A., J.D.
Goldie Pritchard, B.A., J.D., M.Ed.
James Darton, B.A., J.D., LL.M., M.Leg.Sci.
B. Andrew Rifkin,B.A., J.D.
Bradley Deacon, B.A., J.D.
Jared A. Roberts, B.A., J.D.
Ronald Deneweth, B.S., J.D.
Ron D. Robinson, B.A., J.D.
Tim Dinan, B.A., J.D.
Sidney Rocke, B.A., J.D.
C. Robert Dobronski Ill, B.S., J.D.
George T. Roumell, Jr.,B.A., J.D., LL.D.
Michael John Dodge, B.A., J.D.
Suzan Sanford, B.S., J.D.
Darius W. Dynkowski, B.S., J.D.
Lee A. Sartori, B.S., M.B.A., MS., J.D.
Eric Eggan, B.S., J.D.
Michael Schneider, B.A., J.D.
Monte Falcoff, B.S., J.D.
Lawrence Schweitzer, B.A., J.D., LL.M.
Michael Ferency, B.A., J.D.
Mary Kay Scullion, B.S., M.A., J.D.
Kate Fort, B.A., J.D.
Jon Shackelford, B.S., J.D.
Neal Fortin, B.S., J.D.
Ann Sherman, B.F.A., M.A.. J.D.
Anthony Franze, B.S., J.D.
Meghan Short, B.A., J.D.
Kevin S. Gentry, B.S., J.D.
George T. Sinas, B.A., J.D.
Dennis Gilliland, B.A., M.S., Ph.D.
Brig Smith, B.A., J.D.
Thomas A. Hallin, B.A., J.D.
Samuel R. Smith, B.A., J.D.
Clifton E. Haley, J.D., LL.D., B.A.
Elaine Spiliopoulos, J.D.
Barbara Hamm, B.A., J.D.
Brad Stone, A.B., J.D.
Hildur Hanna, B.A., M.L.S.
Sarah McClure SzirtesB.A., J.D.
Laura Harrison, B.A., M.A., J.D.
George E. Ward, B.A., J.D.
Janet Hedin, B.A., J.D., M.L.I.S.
Michael J. Watza, B.A., J.D.
Steven A. Hicks, B.A., J.D.
Anne Folino White, B.A., MA., Ph.D.
William Jack, Jr., B.A., J.D.
Richard Wiener, B.A., J.D.
Melissa J. Jackson, B.A., J.D.
Robert Wierenga, B.A., J.D.
Mary Job, B.A., J.D., M.A.
J. Dallas WinegardenB.A.., J.D.
Paul Jones, B.A., J.D.
Richard J. Zecchino, B.A., J.D., LL.M.
Frederick R. Juckniess, B.A., J.D.
Jessica Zimbelman, B.A., J.
Steven Kaplan, B.A., J.D.
Brian Kaser, B.A., J.D.
Karen Kimble, B.A., M.S., Ph.D., J.D.
11

ALUMNI ASSOCIATION
For over 100 years, Michigan State University College of Law, formerly known as Detroit College
of Law, has provided a legal education which prepares qualified students not only for the Bar, but for a
lifelong career. Today, the College continues this tradition of excellence which is exemplified by the
achievement of over 9000 alumni in private practice, on the bench, in the classroom, and in the corporate
world.
Providing this education is, of course, difficult. Even more difficult, however, is the task of
assuring that an excellent legal education is available at a cost that will attract bright, deserving students,
regardless of their gender, race, or economic background. This proud tradition of equal opportunity is, in fact,
as old as the school itself, dating back to the founding of the Detroit College of Law in 1891.
Helping to preserve the College's legacy of educational excellence and equal opportunity are two
important volunteer groups: the Alumni Association and the Office of Advancement. Together they provide
continuing financial assistance and volunteer leadership. Their efforts provide the means to bridge the crucial
gap between operating expenses and revenues. Their financial support and management expertise enable
MSU College of Law to keep tuition costs down, to preserve and enhance the quality of our faculty and our
facility, to promote professional and personal fellowship among alumni, and to help provide scholarship
assistance to those students who merit such aid.
Your interest in the Alumni Association is greatly appreciated. For more information, contact the
Office of Advancement of Michigan State University College of Law at (517) 432-6840.
ALUMNI ASSOCIATION BOARD 2012-2013

"

Daniel Bliss, President, '87
Brian Hall, President Elect, '07
Thomas James, Vice President, '05
Howard Victor, Treasurer, '77
Karolyn Bignotti, Secretary, '09
Shannon Burke, Parlimentarian, '05
Mahfouz Ackall, '09
Rafique Anderson, '01
Patrick Bruetsch, '77
Ugo Buzzi, '08
Mario Cascante, '10
Kevin Clinesmith, '07
Octavio Duran, '11
Ronald Estes, '05
James Geroux, '70
Colleen Kelly, '07
Aaron Lloyd, '10
Bryan Melvin, III, '77
Matthew Rettig, '04
Jeffery Sattler, '08
Eric Swanson, '99
Ex Officio:
Dean Joan W. Howarth
Devon Glass, '04

iii

MICHIGAN STATE LAW REVIEW
CITATION HISTORY
In 1995 the Detroit College of Law moved from Detroit to East Lansing to unite with
Michigan State University. As the law school became integrated into the Michigan State
campus, the Law Review's name evolved slowly over time. While its name has changed,
the Law Review's history and dedication to publishing the highest quality of legal
scholarship, dating back to the Fall of 1931, continues to this day.

Below is a list of the Law Review's current and previous names and
citations:
MICHIGAN STATE LAW REVIEW
Cite as: MICH. ST. L. REV.
Publication Dates: Vol. 2003, No. 4 - Present
MICHIGAN STATE DCL LAW REVIEW
Cited as: MICH. ST. DCL L. REV.
Publication Dates: Vol. 2003, No. 2 - Vol. 2003, No. 3
LAW REVIEW OF MICHIGAN STATE UNIVERSITY - DETROIT COLLEGE OF
LAW
Cited as: L. REV. M.S.U.-D.C.L.
Publication Dates: Vol. 1999, No. 1 - Vol. 2003, No. 1
DETROIT COLLEGE OF LAW AT MICHIGAN STATE UNIVERSITY LAW
REVIEW
Cited as: DET. C.L. REV.
Publication Dates: Vol. 1995, No. 3 - Vol. 1998, No. 4
DETROIT COLLEGE OF LAW REVIEW

Cited as: DET. C.L. REV.
Publication Dates: Vol. 1975, No. 1 - Vol. 1995, No. 2
DETROIT LAW REVIEW

Cited as: DET. L. REV.
Publication Dates: Vol. 1, No. 1, June 1931 - Vol. 9, No. 3, June
1948

v

MICHIGAN STATE LAW REVIEW
VOLUME

2012

ISSUE

Senior Editorial Board
LISA COLOMBA FERRO HACKETT

Editor-in-Chief
EMILY STRICKLER

Executive Editor
LAURA DANIELSON

HALEY MCCALL

JACQUELINE CLARKE

Senior Articles Editor

STEVEN PACYNSKI

Senior Notes Editor

Senior Managing Editors

JEFFREY SAME

Senior Symposia Editor

Editorial Board
Articles Editors
ERIC PENDER

CASSIE J. HARE
Assistant Senior Notes
Editor

R. AMANI SMATHERS
LEAH STIRLING
PAUL WHITE

Notes Editors
DAVID ASCHWEGE
ANDREW

Buss

ManagingEditors
VICTOR BALTA
ALYSSA BERNARD
KATHERINE KOTERBA
CRISTIN D. MUSTILLO
CHRISTOPHER RICOTTA

JAMES VICCHAIRELLI

Associate Editors
REID BALDWIN

DEX

BATTISTA

ERIN BOWEN
SAMANTHA COOK

TIM DUDLEY

MOLLY ETKIND

DAVID Foos
STEPHANIE GOODISON
CHRISTOPHER KELLEY
KATHERINE LIPPMAN

ANDREW MCCLAIN
KAELA

R. MUNSTER

WILLIAM SELESKY

STEPHEN STAPLE
DANIEL WASLAWSKI

GLENN MATTAR

Staff
MARY ARETHA

DANIEL HATCH

LUis BAEZ

KEVIN HOGAN

EMILY RUCKER

CHRISTOPHER BLAIN

CLAIRE KAISLER

BENJAMIN SALVETTE
ANDREW SCHELLHAMMER

RACHAEL ROSEMAN

DEVIN BONE

THOMAS KELLY

HANNAH BOYCE

BRITTNEY KERN

JENNIFER SERWACH

DANE CAREY

JASON LEE

EVGENIYA SHAKINA

VICTORIA EDGAR

CHRISTOPHER MESSING

SHANNON SMITH

PATRICK ELLIS

CORINNE MILLER

RANDALL TATEM

DANIEL EYER

MEGEN MILLER

JOSHUA TROMBLEY

KATHRYN FLESCHNER-MCMULLEN

ARUN MOHAN

KATHERINE WENDT

LAUREN FRITZ

NATALIE O'KEEFE

JAKE WHITING

COLLEEN GARLICK

LAUREN OBERZAN

RACHEL WOLFE

RACHEL GRUETZNER

ROBERT REILAND

ABBEY WRIGHT

VANI GUJULUVA

ERIC ROGERS

MICHAEL ZAHRT

PROF. DANIEL BARNHIZER

JENNIFER QURESHI

Faculty Advisor

Coordinator

VII

3

